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Bnited states Court of Appeals 


POR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,784 


FAY SOCASH, Administratrix of the | 
Estate of William Socash, Deceased, | 


Appellant, 


Vv. 


ADDISON CRANE COMPANY, INC., 
Appellee. 


Appeal From a Judgment of the United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is a civil action brought by plaintiff (appellant) Fay Socash, 
in her capacity as administratrix of the estate of William Socash, her 
deceased husband, for damages arising out of the injury to and death of 
William Socash, under the Wrongful Death and Survival Statutes of the 


District of Columbia. Defendant (appellee) is a corporation doing 


2 


business within the District of Columbia, and the amount in controversy 
exceeds the sum of three thousand dollars. The trial court had juris- 
diction pursuant to the District of Columbia Code (1961), Title 11, 
Section 305, 306. 


After a non-jury trial, the trial court, on April 23, 1964, entered 
judgment for defendant (appellee) against plaintiff. A notice of appeal 
was timely filed on May 20, 1964. This Court has jurisdiction of this 
appeal pursuant to Title 28, U. S. Code, Sec. 1291. 


STATEMENT OF THE CASE 


On March 27, 1962, decedent William Socash was a pile driver, 
employed by Spencer, White and Prentis, Inc., foundation contractor, 
on a construction job at 12th and E Streets, N.W. in the District of 
Columbia. On that date, defendant, who was in the business of renting 
out cranes for profit, sent a truck crane owned and operated by it to 
such construction job. Suspended from the underside of the main boom 
by two cable and clip hangers (See Plaintiff's Exhibit 1 and 2) the crane 
carried an extension boom, or jib, which it had used on its previous 
job, but which it did not need on its present job (JA 96). Upon comple- 
tion of work at the previous job on March 26, 1962, the crane operator 
and his assistant (oiler) had dismounted the jib from its operating posi- 
tion as an extension of the main boom, and had suspended it beneath the 
main boom in order to carry it along to the next job, and it was so sus- 
pended when the crane arrived at the job site here involved on March 27, 
1962 (JA 110). In order for the crane to get to the section of the job 
site where it was to work, it was necessary for a welding machine to be 
moved out of its path (JA 33). The Spencer, White and Prentis foreman, 
one Ragnar Benson, told the crane operator to so move the welding 
machine, and assigned a crew of four pile drivers, of whom decedent 


was one, to steady the machine as the crane moved it through the air 


(JA 33). The crane, with its boom now raised to approximately a 7 5° 


3 


angle (JA 11), lifted the machine and started moving it to its left. In the 


course of this move, as the welding machine was being set down, the 
right hand clip (looking out from the crane) of the cable supporting the 
higher end of the jib became detached from the boom, although neither 
the clip, the cable, nor any portion of the device broke.’ This left the 
upper end of the jib without anything holding it to the boom, and threw 
the entire weight of the jib on the lower cable and clip set. The jib's 
upper end fell away from the boom, there was a momentary hesitation 
as the lower cable and clip briefly supported the jib’s entire weight, and 
then one of the lower clips sheared off, and the jib fell onto decedent 
and a co-worker. Decedent was seriously injured, and on March 31, 
1962, died as a result of the injury (JA 11). : 


At the time of the accident, decedent and his wife, Fay Socash, 
had been living separate and apart for approximately twenty- eight 
months (JA 63). At the time decedent left his wife, he had left in her 
possession the passbook to a joint savings account in Columbia Federal 
Savings and Loan Association, which had approximately $3,200.00 ac- 
cumulated from decedent's earnings (JA 62-64). After consulting an 
attorney relative to support, Fay Socash began using this money for her 
needs (JA 64). From the time of separation until decedent's death, she 
had so used $1,715.00 (JA 64). 


Decedent's income tax returns showed earnings of $7,550.16 for 
1960 and $6,091.79 for 1961, of which $1,800.00 per year was salary as 
financial secretary of his local union and the balance wages as a pile 
driver. Testimony showed the increase in the hourly wage rate of 
union pile drivers for the past ten years, and the likelihood of future 
increases (Plaintiff's Exhibits 7 and 8 and JA 44-45). 
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STATUTES INVOLVED 


District of Columbia Code (1961), Title 16, Sec. 1201 


Whenever by an injury done or happening within 
the limits of the District of Columbia the death of a per- 
son shall be caused by the wrongful act, neglect, or de- 
fault, of any person or corporation, and the act, neglect, 
or default is such as would, if death had not ensued, have 
entitled the party injured, or if the person injured be a 
married woman, have entitled her husband, either sepa- 
rately or by joining with the wife, to maintain an action 
and recover damages, the person who or corporation 
which would have been liable if death had not ensued 
shall be liable to an action for damages for such death, 
not withstanding the death of the person injured, even 
though the death shall have been caused under circum- 
stances which constitute a felony; and such damages 
shall be assessed with reference to the injury resulting 
from suchiact, neglect, or default causing such death, to 
the spouse and next of kin of such deceased person; and 
shall also include the reasonable expenses of last illness 
and burial: ... And provided further, that no action 
shall be maintained under Sections 16- 1201 to 16- 1203 
in any case when the party injured by such wrongful act, 
neglect, or default has recovered damages therefore 
during the life of such party. 


District of Columbia Code (1961), Title 12, Sec. 101 


On the death of any person in whose favor or 
against whom a right of action may have accrued for any 
cause prior to his death, said right of action shall sur- 
vive in favor of or against the legal representative of the 
deceased: : Provided, however, that in tort actions, the 
said right ‘of action shall be limited to damages for physi- 
cal injury except for pain and suffering resulting therefrom. 


Rule 52 (a), Federal Rules of Civil Procedure 


. . -'Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the credibility 
of the witnesses. ... 


5 
STATEMENT OF POINTS 


1. The trial court erred in holding that the plaintiff failed to 
establish defendant's negligence by a preponderance of the evidence. 
The weight of the evidence was such as to necessarily convince a 
reasonable mind that the actual mischief that occurred was a readily 


foreseeable risk of the defendant's actions. 


2. The trial court erred in holding that the doctrine of res ipsa 
loquitur was not applicable to the facts herein. No matter what the evi- 
dence may have been as to signals or instructions given by others to 
defendant's crane operator, the mischief herein was caused solely by 


operating a crane while an idle, purposeless jib was insecurely fastened 


beneath the crane boom, a matter completely and exclusively within the 


control of the defendant. 


3. The trial court erred in holding that there was lack of proof 
of damages other than expenses of decedent's burial and last illness. If 
in fact there was no proof of pecuniary loss to the widow sufficient to 
satisfy the provisions of the Wrongful Death Statute (and appellant does 
not concede this to be the case), there was in any event unchallenged 
proof of the decedent's probable future earnings, which would justify a 
recovery under the Survival Statute. 


SUMMARY OF ARGUMENT 


On the issue of negligence, plaintiff was entitled to the inference 
arising under the ves ipsa loquitur doctrine. Even though it is conceded 
that defendant's crane operator would and did follow instructions of the 
job foreman as to what to lift, where to put it, and the like, and would 
and did follow stop, start, and directional signals from other workers on 
the job, it was nevertheless the crane operator's sole responsibility to 
have his crane in safe operating condition prior to working. The mis- 
chief in this case occurred because the defendant's crane crew, after 
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fastening an idle jib beneath the main boom in a manner that left the 
crane in unsafe operating condition, nevertheless did then operate the 
crane. The fastening of the jib, and the subsequent operation of the 


crane, were matters within defendant's exclusive control. 


With or without the benefit of the ves ipsa loquitur inference, 
plaintiff established defendant's negligence by a clear preponderance of 
the evidence. THe evidence showed that defendant used an expeditious, 
economical home-made device that had been fashioned for transporting 
beneath the crane boom a jib that was not currently being used, and 
actually operated the crane in such condition. By way of defense, 
defendant offered only that this method of carrying a jib was widely used 
in the trade, and that in fact cranes had been so operated on numerous 
occasions without mishap. Plaintiff's evidence showed that, under these 
circumstances, operating a crane was inherently unsafe, that danger of 
the supporting device coming loose should have been readily foreseen 
by a crane contractor of ordinary prudence, that the idle jib beneath the 
boom was a dangerous instrumentality when raised up above workmen, 
and ordinary care thus required a very high quantum of diligence, that 
the utility of operating a crane while a jib was so suspended was negli- 
gible, and that defendant, and most of the trade, were aware of another 
method of fastening a jib beneath a boom, which method could not fail 
without a breaking of the device. Under these circumstances, the trial 
court's holding that plaintiff had not established defendant's negligence 
by a preponderance of the evidence was unreasonable and unsupported 
by adequate evidence. 


The trial court held that plaintiff failed to prove pecuniary loss 
to the widow (excepting final medical and burial expenses) and so could 
not recover even if there were liability. Assuming that this were the 


case (and plaintiff argues that it is not), there was nevertheless a claim 


for damages herein under the Survival Statute, as well as the Wrongful 


Death Statute. Uncontradicted evidence of decedent's past and probable 
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future earnings was offered. This would support a recovery under the 
Survival Statute, even if there were none under the Wrongful Death 
Statute. Under no circumstances could this be a situation of liability 


without damages. 


ARGUMENT 


Although the findings and conclusions of the trial court that de- 
fendant was not negligent made any discussion of the damage aspect of 
the case unnecessary, the court did nevertheless see fit to discuss this 
matter, if only for the future guidance of counsel. His conclusion was 
that even if liability had been established, there was no proof of damages 
(except for expenses of last illness and burial) sufficient to justify a 
recovery. This in turn was based on the court's conclusion that, con- 
sidering the actual relationship of the widow and decedent at the time 
of death, she had not sustained any pecuniary loss. It thus becomes 
necessary to discuss the question of damages in order that this case 
be not quickly disposed of as a matter in which no damages were proven, 
without ever getting to the larger question of negligence, 


This action was brought in separate counts under the District of 
Columbia Wrongful Death Statute (Sec. 16-1201, District of Columbia 
Code (1961), and Survival Statute (Sec. 12-101, District of Columbia 
Code (1961) ). Apparently, the trial court concluded that the plaintiff 
widow suffered no pecuniary loss, because she received workmen's 
compensation death benefits and other insurance benefits as a result of 
her husband's death, which amounted to more than the $1,304.33 
($1,715.00 according to the testimony and exhibits) which she stated she 
drew for living expenses from the savings account which her husband had 
left her during the 28 months from the time he left until his death (JA 
125-126). It is submitted that the fact that, through decedent's death, the 


widow thereafter received workmen's compensation and/ or insurance 


benefits in the form of periodic payments which were greater than the 


amounts which she was accustomed to drawing periodically for her 
living expenses while her husband was alive, does not legally support 
the conclusion that she suffered no pecuniary damages as a result of 
her husband's death. The law in the District of Columbia seems clear 
that an injured person may recover from a wrongdoer regardless of 
anything he may get from a collateral source unconnected with the 
wrongdoer, Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F.2d 344 
(1954). All that is necessary is to prove that, in fact, the widow did 
customarily receive money by or from her husband prior to his death, 
and could reasonably have expected these payments to continue. The 
evidence in the case at bar was uncontroverted that the husband was 

the principal or sole wage earner during the marriage, that the bulk of 
his earnings were deposited in a joint savings account, that the pass- 
book to this account remained with the wife when he left her, and that, 
upon the advice of an attorney, she thereafter used this money for her 
support, in expectation of bringing legal action for support against her 
husband when these funds were gone (JA 62-64). Appellee has caused 
to be printed herein the great bulk of the lengthy cross-examination of 
the widow about her savings accounts (JA 65-81). As might be expected 
from a witness with a sixth-grade education and a very limited working 
experience (JA 62), testifying from memory, her facts and figures were 
very confused and in some instances contradictory. The most comfort- 
ing (to appellee) information that could be gleaned from this questioning 
was that perhaps she had owned a savings account in addition to the one 
she had mentioned on direct examination, and that this additional savings 
account had contained her pre-marital savings and possibly some of the 
decedent's post- marital earnings given her by decedent. This in no 
manner materially alters the fact that Plaintiff's Exhibits 12, 13 and 14 


(part of the record herein), the joint savings account accumulated from 


decedent’s earnings and left with the widow, show withdrawals totalling 
$1,715.00 for the 28 months spanning the date of separation and dece- 
dent's death, which the widow testified was used for her living expenses 
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(JA 64, 81, 82). This amount was an admittedly small requirement, 


since the widow was employed primarily on jobs where she received 


her room and board. 


However, it is not necessary to belabor this point, because even 
if the widow suffered no pecuniary loss, this would serve only to bar 
recovery on her behalf under the wrongful death counts. The case at 
bar involved additional counts under the Survival Act of the District of 
Columbia. Under existing law, decedent's personal representative had 
a right to recover thereunder on behalf of the estate for the prospective 
loss of decedent's earnings over his life expectancy, discounted to 
present worth (Hudson v. Lazarus, supra). There was introduced clear 
and uncontroverted evidence of decedent's past and probable future 
earnings, and his life expectancy (JA 41, 42, 44, 45). Nevertheless, the 
trial court completely ignored the existence of the Survival counts, and 
evidence thereunder, in the discussion of damages contained in his 
memorandum opinion. It is therefore respectfully submitted that, 
regardless of whether or not damages under the Wrongful Death Act 
were proven (and it is contended that they were), damages under the 
Survival Act were proven. | 


Appellee's answer to this contention, advanced in the trial court 
by way of a motion for judgment, is that even under the Survival Statute 
no damages were proven, since there would have been no accumulation 
of net earnings for the benefit of the estate. This argument is based on 
the uncontroverted evidence that, after he left his wife, decedent appar- 
ently customarily spent everything he earned, and in fact owed several 
debts at his death. | 


Although there is a dearth of law on this point in our own juris- 
diction, the Pennsylvania Courts (with a similar Survival Statute) have 
carefully considered the question, Pezzulli v. D'Ambrosio, 26 A.2d 659 
(1942); Murray v. Philadelphia Trans portation Company, 58 A.2d 323 
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(1948); Ferne v. Chadderton, 69 A.2d 104 (1949); Blisard v. Vargo, 
185 F. Supp. 73 (1960). 


After the Pezzulli case, and starting with the Murray case, the 
Pennsylvania court reversed its previous position and held that in a 
survival action, the estimated cost of the decedent's maintaining himself 
over his prospective life should be deducted from his prospective earn- 
ings, because, if the decedent had not died, he would have had to spend 
the money to maintain himself. However, it is submitted that the better 
view is expressed by Justice Stern in his vigorous dissent in that case, 
where he said that the action is the same as the deceased might have 
brought prior to death, and should be governed by the same measure of 
damages. In the District of Columbia, there does not seem to be any 
question but that the action is the broad common law personal injury 
action that the decedent would have been able to bring, but for his death, 
with a statutory restriction against recovery for pain and suffering. 
Hudson v. Lazarus clearly holds that the recovery should be the pros- 
pective future gross earnings of the decedent, reduced to present value, 
and does not provide any deduction for the maintenance of the decedent 
over his lifetime. Since this appellate decision came out in 1954, there 
have been many sessions of Congress that have met, and have not seen 
fit to disturb this judicial construction of damages under the survival 
statute. It must therefore be presumed to have effectuated the intention 


of the legislature in enacting the Survival Statute in 1948. 


Moreover, although the court in its opinion in Hudson v. Lazarus 
did not bother to comment at all on this fact, an emicus curiae brief 
filed in that case, at the request of the Court, by Professor Leroy Merri- 
field of George Washington University, strongly urged upon the Court the 


view of the Pennsylvania court in the Murray case, that the estimated 


cost of decedent’s maintaining himself over his prospective life should 
be deducted from his prospective earnings, in awarding damages under 
the survival statute. The Court flatly rejected this view, as evidenced 
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by the letter filed with the proceedings in which Judge Edgerton ex- 
pressed the gratitude of the Court to Professor Merrifield, while ac- 
knowledging that the Court's opinion differed from the Professor's. 


In addition, even though in Hudson v. Lazarus any action under the 
wrongful death statute was barred by the statute of limitations, the 
amicus curiae brief also urged that in computing the damages under the 
survival statute, there should be deducted therefrom the anticipated con- 
tributions of the decedent to his family, for these should have been re- 
covered under the wrongful death act. This, of course, is the position of 


the Pennsylvania court as far as possible duplication of damages is con- 


cerned, and it is significant to note that our Court of Appeals also 


rejected this view of the amicus curiae. 


In considering the question of liability, it should be pointed out that 
in the trial court, by means of a motion for judgment, appellee raised 
the defense of "borrowed servant,'’ contending that even if the employee 
crane operator was negligent, defendant employer was not liable there- 
for. The motion was denied, and the trial court’s memorandum opinion 
makes no mention of this defense. Since an identical issue is currently 
before this Honorable Court in Ciejek v. Crane Service Company, No. 
18,416, a case that will be decided long before the instant case is heard, 
and which may very well control the instant case as to the "borrowed 
servant" question, appellant will not add to the already ‘numerous issues 
involved herein by further reference thereto, but instead will move on to 


the primary question of negligence. 


The trial court, in his memorandum opinion, concludes that the 
doctrine of ves ipsa loquitur (which was pleaded along with specific negli 
gence) is not applicable herein, because of evidence indicating that the 
crane was not under the exclusive control of the defendant at the time of 
the accident (JA 122). This evidence was the testimony of the defend- 
ant's crane crew that they suggested to the pile driver foreman, Benson, 


that they desired to lay the jib down before beginning operations, but that 
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he (Benson) instructed them to first move a welding machine, and there- 
after to remove the jib. It was during the moving of the welding machine 
that the accident happened. 


The foreman, Benson, testified that there was never any such re- 
quest by the crane crew, and he had nothing to do with their decision to 
work with the jib hanging under the boom (JA 34-35). However, for pur- 
poses of appeal, let us assume that the trial court's acceptance of the 
crane crew's version is correct. Even under these circumstances, it is 
submitted that the facts are well suited to the application of ves ipsa 
loquitur. The physical cause of the accident, admittedly, was the coming 
loose of a clip by which the jib was suspended beneath the boom (JA 11). 
The testimony was uncontroverted that the crane crew, and they alone, 
had fastened the jib beneath the boom (JA 110), and that they alone were 
responsible for seeing that their crane was in safe operating condition 
prior to beginning work, and for the manner of its operation (JA 39-41, 
108). The pile driver forman had no power or authority to order the 
crane crew to operate their crane if they felt it was unsafe to operate 
(JA 39, 107-108). If indeed the crane crew preferred to first lay down 
the jib, it was only a preference dictated by economic reasons (JA 100). 
It is submitted that suspension of a jib beneath a boom, in the manner 
herein involved, while the crane was working over men, was a matter 
falling squarely within the province of whether or not the crane was in 
safe operating condition, a province ruled over exclusively by the crane 
crew, who had complete power and authority to determine whether or 
not to operate the crane under such conditions. 


That there are exceptions to the general requirement of exclusive 
control in applying ves ipsa loquitur was recognized by this Court in its 
discussion in Biaggi v. Giant Food Shopping Center, 100 U.S. App. D.C. 
338, 244 F.2d 786 (1957). The view of exclusive control taken by the 
trial court herein would vitiate the doctrine of res ipsa loquitur, for cer- 


tainly nothing occurs that is not in some manner (however remote) 
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related in the chain of causation to someone or something else. Prac- 
tically speaking, if res ipsa loquitur is to have any application whatso- 
ever, it should apply where the defendant alone had the effective control 
of the instrumentality causing the mischief, no matter what other 
tangential factors may not have been defendant’s responsibility exclu- 
sively, in the literal sense of the word. 


At the very core of this appeal, of course, is the question of 
whether or not the trial court erred in holding that, with or without the 
benefit of the inference of negligence under ves ipsa loquitur, the plain- 
tiff established defendant's negligence by a preponderance of the evi- 
dence. Appellant is aware that Rule 52/a) of the Federal Rules of Civil 
Procedure states that the trial court's findings of fact shall not be set 
aside unless clearly erroneous. However, appellant urges upon this 
Court the view of the 2nd Circuit (admittedly not concurred in by the 6th 
and 9th Circuits), as expressed in 1961 in Kane v. Branch Motor Express 
Co., 290 F.2d 503, that "when a judge sitting without a jury passes on the 
issue of negligence, his conclusion is freely reviewable on appeal and is 
not to be tested by the ‘clearly erroneous’ standard of Rule 52(a), Federal 
Rules of Civil Procedure. This is because a court of appeals cannot 
determine, where there has been no charge to the jury, whether the cor- 
rect standard of due care has been applied to the facts of the case. The 
principle is, of course, equally applicable whether the trial judge finds 
negligence or whether he exonerates the defendant. In either case, the 
court of appeals must decide whether the finding can stand if tested by a 
properly formulated standard of care." 


Even if this Court does not see fit to whole-heartedly embrace the 


view of the 2nd Circuit, it nevertheless has created several guideposts 
of its own as to how the "clearly erroneous" doctrine should be applied. 
Rule 52(a) itself, of course, gives the rationale behind the rule - "due 
regard shall be given to the opportunity of the trial court to judge of the 
credibility of the witnesses." In line with such rationale, this Court, in 
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Dollar v. Land, 87 U.S. App. D.C. 214, 184 F.2d 245 (1950), pointed out 
that in cases where the nature of the evidence is such that the trial 
judge's evaluation of credibility is of little or no significance (as where 
the facts are undisputed, or the evidence is largely documentary), the 
Court of Appeals may readily substitute its own findings and ignore 
those of the trial court. It is also clear that the Court of Appeals may 
reach a decision of its own as to the application of the law to the facts. 
As to this, the "clearly erroneous" doctrine has no application, Dis- 
trict of Columbia v. Seven-Up Washington, 93 U.S. App. D.C. 272, 214 
F.2d 197 (1954). It is respectfully submitted to this Honorable Court 
that the case at bar is one in which there is no dispute as to the 
material facts, as is more fully shown hereinafter, but instead re- 
solves itself into the question of, given the undisputed facts, did the 
defendant's conduct measure up to a properly formulated standard of 
care? Before pursuing this line of thought further, appellant urges 
that, disregarding what has been argued immediately hereinbefore, if 
the Court should hold that the clearly erroneous" doctrine must be 
strictly applied in the case at bar, the findings of the trial court should 
nevertheless be ‘set aside, although there may be evidence to support 
them, if this Court, after reviewing all the evidence, is left with a 
definite and firm conviction that a mistake has been committed, United 
States v. U.S. Gypsum Co., 333 U.S. 364, 68 S. Ct. 525, 92 L.Ed. 746 
(1948), United States v. Oregon State Medical Society, 343 U.S. 326, 72 
S. Ct. 690, 96 L.Ed. 978 (1952). 


The trial court heard the evidence and, measuring the conduct of 
the defendant against the standard of behavior of the man of ordinary 


prudence, concluded that the defendant had zot failed to use ordinary 


care (JA 121). In general, the brief reference of the trial court's 
memorandum opinion to the standard of care required is not incorrect 
as such, but it is certainly incomplete, being merely a broad generaliza- 
tion of a concept very vital herein, which itself is made up of numerous 


15 


complex factors. Initially, since the defendant was an experienced 


crane contractor (JA 37-38), its conduct must be measured against the 
conduct of an experienced crane contractor of ordinary prudence, 
rather than that of any man of ordinary prudence. There had to be 
made a determination of whether or not defendant used the reasonable 
or ordinary care that an experienced crane contractor should have used 
under the circumstances. Admittedly, there is no firm measuring 
device to aid in determining what amounts to reasonable’ care under any 
particular set of circumstances. While the standard is always one of 
reasonable care under the circumstances, the quantum of care amount- 
ing to reasonable care varies from situation to situation, As is stated 
at 38 AM JUR 743, | 


"A higher degree of care is required in dealing 
with a dangerous agency than in the ordinary affairs 
of life or business which involve little or no risk. 
The law exacts of one who puts in force a motion that 
he shall control it with a skill and care proportioned 
to the danger created and with appliances which, in 
view of the circumstances, are reasonably safe. As 
the hazard from the use, or threatened use, of dan- 
gerous instrumentalities increases, in all branches 
of the law, the responsibility of the person employing 
them becomes stricter and, in extreme cases, may 
be the equivalent of insurance of safety. Accordingly, 
it is well settled that one who has in his possession 
or under his control an instrumentality exceptionally 
dangerous in character is bound to take exceptional 
precautions to prevent an injury being done thereby. 
In other words, the essential requirement of due care 
under the circumstances necessarily implies that the 
care required to prevent injury to others in using a 
dangerous instrumentality is a great or high degree, 
if not the greatest or highest degree, of precaution. 
While no absolute standard of duty in dealing with 
such agencies can be prescribed, it is safe to say, 
in general terms, that every reasonable precaution 
suggested by experience and the known dangers of 
the subject ought to be taken." 
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This principle of law was enunciated by this Honorable Court 
almost in identical terms in Foy v. Friedman, 108 U.S. App. D.C. 176, 
280 F.2d 724 (1960), and a further guidepost was therein erected as an 
aid in resolving questions of reasonable care when the Court said, 

"As in all cases where the reasonable character 
of the actor’s conduct is in question, its utility isa 
matter to be weighed against the magnitude of the 
risk which it involves ... The amount of attention 
and competence required varies with the magnitude 
of the harm likely to be done if care is not exer- 
cised, and with the utility of the act." 

Therefore, before dwelling on the actual events as they happened, 
it is appropriate to examine the background thereto from the point of 
view of risk and utility. That the operation of a crane with an idle 
auxiliary boom (jib) weighing 1150 lbs. (JA 10) suspended from the 
under side of the main boom for transportation purposes involves the 
use of a dangerous instrumentality appears to be a matter that brooks 


no argument. It is a matter of common knowledge that, as in the case 


at bar, a crane customarily works on a construction site at which many 


workers may move about, near or beneath the operating area of the ~ 
crane. Further, it is customary, or even necessary, that the crane re- 
ceive signals and assistance from workers (be they pile drivers, as 
herein, or members of another trade) who perforce must from time to 
time work directly beneath the crane boom (as in the case at bar). It is 
submitted that, under such circumstances, the fastening for storage 
purposes of a jib beneath the raised boom of a working crane involves 
the use of a dangerous instrumentality as a matter of law. It is abun- 
dantly clear to one who so acts that, should the jib fall, the consequences 
or risk must be measured in terms of serious injury or death to those 
individuals working below it. 


Such being the magnitude of the known risk, what then is the utility 
of the act complained of? Since a crane may find it necessary to use a 
jib on one job and not need it on the next job, and since it may occasionally 


17 


(as in the case at bar) proceed directly to such next job without first 


returning to its home yard, it must have a means of transporting a jib 
about, Aside from the very obvious (and economically expensive) solu- 
tion of having the jib driven about on a vehicle of its own, it appears 
reasonable for the crane contractor to attempt to devise a safe, yet 
economical method of transporting a jib about on the crane itself. This 

is exactly what the crane contractors in the Washington, D. C. area did; 
the device to accomplish this was necessarily a home-made affair, 

since the crane manufacturer provided no equipment for this purpose 

(JA 38). In fact, the device herein involved was apparently first developed 
by the father of defendant's witness Kaufman, and was thereafter regularly 
used in his business (JA 88). However, it is significant that the avowed 
purpose of this device was to economically transport a jib (JA 88) by sus- 
pending it beneath the boom while the crane travelled (JA 110) while the 
boom was in a horizontal or flat out position (JA 14). There was no delib- 
erate intent for the device to be used while the crane was operating and 
the boom was up, for, aside from safety considerations, it was uneconom- 
ical for a crane to have to use sufficient power to move a load while the 
additional dead weight of an idle jib hung from the boom (JA 92, 100). In 
fact, for these reasons, it was the usual practice of the defendant herein 
to lay down the idle jib before working on a job (JA 39, 100). However, 
there were also occasions where, again purely for economic Yeasons 
(time saving), the defendant would not bother removing the jib (and thus 
have to re-fasten it later) if the job was of brief duration (JA 92, 100). It 
thus appears that the utility of the cable and clip device for carrying a 

jib was grounded wholly in economics — it was an inexpensive way to 
transport a jib. It is interesting to note that this device had no particular 
utility relative to the operation of a crane — that the jib would occa- 
sionally be left suspended under the boom while the crane operated on a 
job of very short duration, merely to save the time and trouble involved 


in laying it down and later re-fastening it. 
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It seems proper, while discussing the inter-relationship between 
risk and utility and their effect on the required quantum of care, to note 
whether or not defendant knew or should have known of any other method 
of fastening an idle jib beneath a boom, which method was both practical 


(i.e., not unduly burdensome) and safer (as far as the possibility of com- 


ing loose) than the method herein challenged. Virtually all of the wit- 
nesses who were’ questioned on the matter testified that there was in 
common use at the time a closed shackle or choker and shackle device 
(in contra-distinction to open clips) for accomplishing the same purpose 
(JA 14, 15, 30, 35, 38, 83, 84, 92, 93). In fact, the president of defendant 
corporation worked his first ten years in the crane business for a com- 
pany that used only the choker and shackle method to carry a jib beneath 
the crane boom (JA 38-39). 


It thus appears that defendant operated a crane above a group of 
men with an idle, functionless jib hanging beneath the main boom, that 
under the circumstances the jib was an instrumentality highly dangerous 
to human life, that defendant fastened the jib to the boom by a very ex- 
peditious open clip method, and that defendant was aware of but didn't 
use a closed shackle method to accomplish the same purpose. It is 
respectfully submitted that it is with this background in mind that this 
Honorable Court should consider the factual evidence hereinafter set 
forth and determine whether or not the defendant's conduct lived up to a 
properly formulated standard of reasonable care. 


As has been stated on several occasions hereinabove, there is in 
general no dispute as to the material facts relating to the accident, which 
are set forth in the "Statement of the Case." It should be here pointed out 
that there does exist a conflict in the testimony as to one fact. The pile 
driver foreman, Benson, testified that when he asked the crane crew to 
move the welding machine, there was no conversation whatsoever rela- 
tive to the jib (JA 34, 35). The crane crew, on the other hand, testified 
that the crane operator had indicated to Benson a desire to lay down the 
jib before operating the crane, but that Benson told him to first move the 
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welding machine (JA 97, 112). Assuming, for purposes of appeal, that 


the testimony of the crane crew is accepted as correct, there is never- 
theless no material effect on the case. If this Court should find that it 
was negligent to operate with a jib suspended beneath the boom as it 
was herein, it is clear that defendant's operator was negligent, for the 
testimony of defendant and its witnesses admits the complete responsi- 
bility of the operator for the safe operating condition of the crane (JA 
41, 108). Defense testimony further demonstrated that, in matters in- 
volving safety, the judgment and authority of the crane operator and 
contractor were supreme, and the operator would follow no instructions 
from others if he felt they were unsafe (JA 39-41, 105, 108). In these 
circumstances, it is difficult to understand how the crane operator can 
abdicate his responsibility for operating the crane while it was ina 
dangerous condition. The worst that could be said (from appellant's 
point of view) is that perhaps the foreman Benson also should have been 
aware of the inherent danger involved in operating the crane under the 
existing conditions, and perhaps he too was negligent in permitting it to 
so operate on his job. However, the law is clear that concurrent negli- 
gence of another is no defense for a wrongdoer, and he is liable to the 
same extent as though the wrong had been caused by his negligence 
alone, Danzansky v. Zimbolist, 70 App. D.C. 234, 105 F.2d 457 (1939). 


In discussing the evidence presented at the trial, appellant is 
necessarily at a great disadvantage in attempting to paint word pictures 
of matters that are best understood through visual examination. With 
this in mind, it is respectfully requested that this Honorable Court, in 
considering this appeal, make ample use of the actual cable and clips 
involved (Plaintiff's Exhibit No. 1) and the various photographs intro- 
duced as Plaintiff's Exhibit No. 2. 


Plaintiff presented evidence aimed at proving that it was inherently 
dangerous to operate the crane with the jib suspended beneath the boom 
as it was, and that the jib was not securely fastened to the boom. 
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Charles T. Greene, an experienced safety officer of the District of Co- 
lumbia Industrial Safety Division, having officially investigated the acci- 
dent, testified that in his opinion it was not reasonably safe for a crane 
to operate (pick up loads) with a jib suspended beneath the boom as here 
involved (JA 13-14). He felt this was so because a) the clips were an 
open arrangement which could become dislodged, b) while operating, 
there is a motionior flexing action of the boom which could dislodge a 
clip, and c) when the boom is raised, the "weight equilibrium” on the 
points of suspension is displaced (JA 13-14). He was aware that some 
contractors carried jibs by the method herein involved, and that some 
used slings with a "closed shackle" (.¢., with no open hooks or clips) 
(JA 14-15). On cross- examination, he stated that neither at the time of 
the accident nor presently was there any specific District of Columbia 


regulation as to how jibs should be carried by cranes, but. that there 


presently was a policy thereon, adopted by the Industrial Safety Board. 
He further stated that, prior to the accident, as a matter of policy, Dis- 
trict of Columbia industrial safety inspectors had been instructed not to 
permit cranes to engage in lifting operations while a jib was fastened 
beneath the boom. He had heard and was aware of the fact that some 
cranes had been operating in this manner, but had never personally 


seen it on any of the construction jobs he visited (JA 15-16). 


Eugene Pastorek, a member of the pile driver crew that was 
steadying the welding machine being moved by the crane, in describing 
the accident, said that he heard a noise, and that by the time he looked 
up, the jib had already fallen and hit the decedent and another man. He 
stated that there was no chance to get out of the way — that it could just 
as easily have hit him (JA 25, 27). He testified that he had been unaware 
of the fact that there was a jib fastened beneath the crane boom (JA 23). 
He thought that, at the time the jib fell, the wheels of the welding machine 
had just touched the ground, but that some of the machine's weight was 
still being borne by the crane cable (JA 26). 
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James Garrison, a pile driver present on the job site on March 27, 
1962, testified similarly about how the accident happened (JA 28-29), and 
thought that the welding machine was already on the ground when the jib 
fell (JA 29). Although Garrison too had not noticed, at the time, that a 
jib was hung beneath the boom (JA 31), he testified that he had, on other 
occasions, seen jibs carried beneath crane booms, both in the manner 
used by defendant herein, and also by the use of a choker and closed 
shackle (JA 30). He further testified that on other occasions he had 
seen cranes operate with a jib suspended beneath the boom, although he 
did not know the manner of suspension (JA 30). 


The pile driver foreman, Ragnar P. Benson, described the accident 
as occurring in the same manner as the previous eye witnesses (JA 33- 
34), and that the welding machine was on the ground when the jib fell 
(JA 34), He stated that he asked the crane operator to move the welding 
machine so that the crane could reach the section of the job site where 
it was to work (JA 33). He noticed that there was a jib beneath the crane 
boom, but did not know in what manner it was fastened (JA 33). He had 
no reason to think that the crane was not ready to safely operate, as it 
stood (JA 33). Benson, like Garrison, had, on other occasions, seen jibs 
carried by the clips and cable method and by the closed shackle and 
choker method, and likewise had seen cranes operate with a jib beneath 
the boom, although he did not know in what manner fastened (JA 35). 


Addison W. Thompson, president of defendant Conporation, testi- 
fied that he was aware of and had, in the past, used the choker and closed 
shackle method of carrying a jib beneath the boom (JA 38), that the cable 
and clips here involved were handmade (JA 38), that it was his company’s 
policy to remove the jib before operating because of the hampering effect 
of its extra weight (JA 39), that his operators were instructed to refuse 
to do what a customer requested if the operator thought, it was unsafe 
(JA 39), and that the crane crew is responsible for seeing that the crane 


is in a safe operating condition before it works (JA 41), 
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Roland P. Blake, a retired safety engineer, teacher, and author 
of texts and publications in the field of industrial safety, with approxi- 
mately 49 years of experience in such field (JA 48-49), testified that 
the cable and clip suspension method here involved was a reasonably 
safe method of carrying a jib beneath a boom while the crane travelled 
through the streets, because, with the boom ina flat, or horizontal 
position, the clips would be in their strongest holding position, and in 
any event, nobody would be in a position to be injured by the jib if it 
fell (JA 52). He felt that it was definitely unsafe and hazardous to 
operate a crane with a jib so slung beneath the boom. When the boom 
is up, the holding of the clip is not directly down against the flange or 
iron, but is at an angle to it, and is least effective; because of this de- 
creased holding power, because of the known flexing action of the boom 
when lifting and depositing loads, and because of the "play"' or space 
between the boom and jib which necessarily results from suspending 
the jib by cable and clips, there may be moments when there is no 
gravitational pull on the clips to hold them in place, and they are free 
to jump off. The slight lip or ridge on the clip (or "kicker plate’) will 
not prevent this, because the slack or play in the cable and clip device 
will allow movement of the clip and render the lip ineffective (JA 52-54, 
58-59). 


Defendant's evidence consisted solely of the testimony of George 
Allen Kaufman, a crane contractor, and James Harold Keller and William 
Edward Claybourne, the crane crew involved. Kaufman, a former em- 
ployer of Addison Thompson, testified that his company (one of the 
largest in the local area) had been using the clips and cable method of 
carrying a jib beneath a boom for many years; that, in fact, he believed 
his father had devised this method; that its use was very widespread or 
standard in the local area; that his cranes frequently operated with the 
jib so fastened beneath the boom, and had never had any trouble. On 
cross- examination, Mr. Kaufman stated that on those occasions when 


his cranes did operate with the jib beneath the boom, it was usually to 
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save the time involved in removing it and subsequently refastening it 

(JA 92); that if the job was of as long a duration as five days, he would 
always remove the jib (JA 92); that his company also used other methods 
of fastening a jib to a boom (JA 92); that he could not state whether or 
not Crane Service Company, a large competitor, had ever operated its 
cranes with jibs fastened beneath the main boom by cable and clips 

(JA 93-94), 


The crane crew, Keller and Claybourne, testified that they had 
fastened the jib to the boom on the evening of March 26, 1962, upon com- 
pletion of that day's work (JA 96); that the jib was not needed for the 
work to be done on March 27, 1962 (JA 96); that although they usually 
removed the jib before operating, they had previously operated this 
crane with the jib suspended from the boom by cable and clips on per- 
haps six occasions (JA 100); that the operator had seen other companies 
in the area doing the same (JA 101); that in fastening the jib beneath the 
boom, there is enough slack in the cable so that the clips may be placed 
over the boom angles without any straining (JA 107); that the crane 
operator will not follow any instructions of the job foreman that he feels 
are unsafe (JA 107-108); that the operator of the crane is responsible 
for its safe condition before operating (JA 108). Except for the previ- 
ously mentioned conflict in testimony about the alleged conversation 
between the operator and the foreman relative to removal of the jib, the 
crew's testimony as to the physical happening of the accident agreed 
substantially with that of the other eye witnesses. One difference was 
that the crane crew claimed that the decedent tripped and fell in trying 
to get out from beneath the falling jib (JA 102), while the other eye wit- 
nesses had seen no one trip or fall (JA 25, 28-29, 34). 


Looking at all the evidence, it appears that the following uncontro- 


verted facts may be drawn therefrom: 


1) The actual physical facts relative to the falling of the jib, as 
hereinbefore set forth. 
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2) The cable and clip method of carrying a jib beneath a crane 
boom was one method, among others, known to and used by numerous 


contractors in the business. 


3) The choker and closed shackle method of carrying a jib 
beneath a crane boom was another method known to and used by numer- 


ous contractors in the business. 


4) Defendant and Crane Rental Company, on numerous occasions, 
operated a crane while a jib was suspended from the main boom by 


cable and clips. 


5) Other contractors may also have, on occasion, operated a 
crane while a jib was suspended from the main boom, although the 
method of suspension was not ascertained by the witnesses. 


Thus, the substance of the entire controversy is the offering by 
plaintiff of evidence tending to show how and why defendant's method of 
fastening was insecure and its actions inherently dangerous, as against 
defendant's offering that its method and actions were an accepted 
(although not exclusive) practice of the trade. 


Undeniably, where reasonable minds may differ, evidence of 


custom and practice in the particular trade involved is admissible in 


determining the question of negligence; but, equally well established, is 
the view that it is not conclusive, Lamson v. Andrews, 40 App. D.C. 540 
(1913), and annotation at 137 ALR 611. Probably the most quotable 
quote on the matter is Justice Holmes’, 


"What usually is done may be evidence of what 
ought to be done, but what ought to be done is fixed 
by a standard of reasonable prudence, whether it 
usually is complied with or not," Texas and Pacific 
Railway Company v. Behymer, 189 U.S. 468, 23 S. Ct. 
622, 47 L.Ed. 905 (1903), quoted verbatim by this 
Honorable Court in Uline Ice v. Sullivan, 88 U.S. App. 
D.C. 104, 187 F.2d 82 (1950). 
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It needs no illustration to demonstrate that danger may be present 
although injury has not yet occurred, Johnson v. Kosmos Portland 
Cement Company, 64 F.2d 193 (6th - 1933), Alaska Freight Lines v. 
Harry, 220 F.2d 272 (9th - 1955). 3 


It is appellant's view that, even accepting a wide-spread use of 
the cable and clip carrying method while operating a crane, the very 
nature of the method points out an obvious danger that any ordinarily 
prudent crane contractor should have foreseen — that an open clip or 
hook might come up and off the boom angle, leaving the jib free to fall 
on people below. The foreseeability, and resultant dereliction of duty, 
is emphasized by the uncontroverted fact that defendant, and the trade 
generally, were aware of a closed shackle method of doing the same 
thing, a method that could not fail unless there were a breakage or 
structural failure of a component part. Was it reasonable for a crane 
operator, when human lives were at stake, to use a device that could 
fail in its purpose without breaking, when he knew of a device that was 
foolproof in the absence of breakage? 


It is, of course, appellee's contention that the danger involved 


was not foreseeable by a reasonably prudent crane contractor. It is at 
this point, which is the crux of the entire case, that this Honorable 
Court must make use of the tangible exhibits available to it. It is un- 
denied that a crane boom moves or flexes as it lifts or deposits loads 
(JA 14, 21, 22, 107) — in fact, the boom itself is primarily suspended 
in its position by cables fastened to the crane. It is undenied that, 
under the method here involved, a jib was hung beneath the boom, sus- 
pended by two cables which fastened on to the longitudinal members 
(angles) of the main boom by an open clip on the end of each cable, and 
that this method allowed the jib to hang some distance from the main 
boom (JA 22, 107). It appears to be a matter of common sense to 
recognize that, although it might be reasonably expected that the clips 
will remain safely seated on the boom angles while the boom is ina 
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horizontal position and the weight of the jib exerts a pull on the clips 
that is at a direct right angle to the boom angles, as the boom raises 
up the picture changes materially. In the first place, when the boom 


is raised at an angle of 70° or 75° to the ground, as in the case at bar, 


it is obvious that the pull of the weight of the suspended jib on the 
cables is no longer perpendicular to the clips seated on the boom 
angles, and no longer tends to keep them seated down on the boom 
angles. In fact, the gravitational pull now is almost pavallel to the 
clips and boom angles. At this point, there would be a natural tendency 
for the low side of each slip to rub or slide up along the vertical cross 
member of the boom against which it had originally been positioned, 
until the clip was again perpendicular to the gravitational pull on it. 

It takes no physicist or engineer (much less a "scientist," as indicated 
in the trial court's memorandum opinion) to logically foresee this shift. 
In fact, the trial court himself, in denying defendant’s motion for judg- 
ment, quickly recognized this likelihood when he spoke of the coefficient 
of friction (JA 86), which could only have reference to the readiness 
with which the metal clip would slide against the metal cross member 
of the boom. Regardless of how readily these two metals would slide 
against each other, it is significant that the trial court (not a scientist) 
quickly recognized the possibility. In any event, should this sliding 
occur, the clip would then no longer be seated firmly down on the boom 
angle, but would be holding to it only by a small fraction of its holding 


surface, if at all. 


Presumably to prevent this, or any other possible unseating of 
the clip, each clip is made with a small ridge or "kicker plate," which 
ridge fits under the bottom of the boom angle to which the clip is 
attached, and will tend to prevent the clip from coming up and off the 
boom angle (JA 17). However, this ridge is only approximately 1/4 
inch wide (Plaintiff’s Exhibit 1). Jf the jib were fastened tight flush 
against the boom (probably an impossibility) so there was no hanging 
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away of the jib from the boom, there could be no independent motion 
of the jib and cable, and the ridge on the clip might be effective for its 
purpose. But in fact, because of the manner in which the jib is sus- 
pended away from the bottom of the boom, there can be a swinging of 
the jib and cables — and it would take omly a lateral swing of 1/4" to 
render the ridge ineffective at any given time. Appreciating the fact 
that the crane boom flexes while operating, it follows that the jib and 
cables must move or swing, and it can be readily seen that there may 
be many instants when the ridges are ineffective. If, at the same 
instant, there is a flexion of the boom (such as would result from set- 
ting down a load) that causes the jib to go up, a dislodged clip is the 
foreseeable result. Thus, it appears that there are at least two pre- 
dictable, or even probable, operational conditions where the ridge or 
"kicker plate'"' must be relied on to prevent disengagement of a clip — 
initially, to counteract the tendency of the clip to seat itself at right 
angles to the downward pull of the weight of the jib upon it, and 
secondly, during those instants of weightlessness of the suspended jib 
which may result from a flexion of the boom. It is apparent that the 
"kicker plate" will not prevent such a disengagement, if motion of the 
boom and/or jib moves the clip even 1/4" laterally, | 


Nor is it necessary to be a scientist to clearly foresee such a 


danger. Neither of the industrial safety witnesses who testified thereon 
was a scientist in any true sense of the word — in fact, the only related 
formal education of one was as a machinist (JA 11). Indeed, a layman 
of ordinary intelligence should have been able to foresee the inherent 
dangers involved — much less an experienced contractor ‘who had been 
earning his living for years through crane operation. The circum- 
stances cried out "danger," and every contractor who so operated a 
crane, from the very first one on, was negligent, for it was only a 
question of time before there was a proper coincidence of circum- 


stances necessary to disengage a clip. 
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In addition to the opinions of the two industrial safety witnesses, 
there was also to be considered, as bearing on the degree of care re- 
quired, the fact that the Industrial Safety Division of the District of Co- 
lumbia government had in effect at the time a policy of not permitting 
cranes to engage in operations while a jib was suspended beneath the 


boom (elicited by defendant on cross-examination, JA 16), Edmonds, 


Inc. v. Vojka, ____ U.S. App. D.C. __, No, 18,036, 7 (4/2/64). As against 
all this evidence. it is significant that defendant offered no evidence 
directly demonstrating how and why the cable and clip method was a 
reasonably safe one. Defendant's case consisted solely of demonstrating 
that it was a widely accepted practice of the trade. Appellant urges that 
this was clearly not adequate to counterbalance the evidence showing the 
inherently dangerous nature of the practice. 


In summation, it may fairly be said that the defendant operated a 
crane with a purposeless jib hung beneath the boom by a method that had 
gained widespread use in the trade for carrying a jib about, and that had 
also been used by defendant and at least one other contractor on numer- 
ous prior occasions while operating the crane, although defendant and 
the trade knew of another method of so doing that obviated the danger 
herein involved. Keeping in mind the utility of the act complained of, 
the magnitude of the risk involved, and the physical circumstances 
attendant upon so hanging the jib and operating, it is respectfully sub- 
mitted that defendant should reasonably have foreseen the danger of a 
clip becoming disengaged, and that its actions in the use and control of 
a dangercus instrumentality violated the duty of due care it owed to the 
men who worked beneath the crane boom. The view to the contrary by 
the trial court is unreasonable, unsupported by adequate evidence, and 
clearly erroneous, and the judgnent of the trial court should be reversed. 


Respectfully submitted, 


ALLEN A. SPERLING 
Attorney for Appellant 


Complaint, Filed July 23, 1962 


Answer of Defendant Addision Crane Co., Inc., 
Filed August 7, 1962 [Excerpts] 


Excerpts from Transcript of Proceedings, March 3, 1964 
Witnesses: 


Charles T. Greene 
Direct 
Cross 
Redirect 


Eugene Pastorek 
Direct 
Cross 
Redirect 


James Garrison -- March 4, 1964 
Direct 
Cross 


Ragnar P. Benson 
Direct 
Cross 
Redirect 


Addison W. Thompson 
Direct : 


John J. Smith 
Direct 
Cross 


Roland P. Blake 
Direct 
Cross 


Harry E. Taylor, Jr. 
Direct : 
Cross 


Fay Socash 
Direct 
Cross . : F 4 
Cross Resumed - March 5, 1964 
Redirect : i ‘ , 
Recross 


(ii) 
Excerpts from Transcript of Proceedings (Cont'd.): 
J.A. 
Witnesses: Tr. Page Page 


Alfred Wrightman 
Direct z . f - f 5 : F 302 83 


George Allen Kaufman 
Direct . : F fs ‘ - : 5 . ‘ 370 86 
Cross. A ‘ ‘: ‘ A : : ‘“ 380 92 


James Harold Keller, Sr. 
Direct . 2 7 c F 3 : . : 386 94 
Cross. F - é : 3 3 ‘ F 3 402 101 
Cross Resumed - March 6, 1964. é é P 420 


William Edward Claybourne, Jr. 
Direct . 3 : 5 ; 3 2 : : ‘ 423 
Cross. - : é 2 s 5 3 s 436 
Memorandum Opinion, Filed April 8, 1964 
Memorandum, Filed April 23, 1964 
Judgment, Filed April 23, 1964 


Notice of Appeal, Filed May 20, 1964 


JOINT APPENDIX 


[Filed July 23, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FAY SOCASH, Administratrix of 
the Estate of William Socash, 
deceased 

3521 Manorwood Drive 
Hyattsville, Maryland 


Plaintiff | 
v. : Civil Action 


ADDISON CRANE COMPANY, INC. NG 2ESSo 62 
2803 Jefferson Davis Highway 

Arlington, Virginia 

(Please serve Superintendent of 

Corporations, District of Columbia) 


and 


CAPITOL CRANE CORP. 

27 N Street, S. E. 

Washington, D. C. 

(Please serve Robert E. McLaughlin, 
Registered Agent, 1700 K Street, N.W. 
Washington, D. C.) 


and 


DISTRICT ENTERPRISES, INC. 

27 N Street, S.E. 

Washington, D. C. 

(Please serve Robert E. McLaughlin, 
Registered Agent, 1700 K Street, N.W. 
Washington, D. C.) 


Defendants 


COMPLAINT - NEGLIGENCE 
FIRST COUNT 
Plaintiff for a first count alleges: 
1. The amount in controversy herein exceeds the sum of three 
thousand dollars ($3,000), exclusive of interest and costs. 
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2. Defendant Addison Crane Company, Inc., a corporation, was at 
the time mentioned herein not a District of Columbia corporation, nor 
authorized to do business in the District of Columbia, but was in fact 
doing business within the District of Columbia. 

3. Defendants Capitol Crane Corp. and District Enterprises, Inc. 
were at the time mentioned herein and are now District of Columbia 
corporations doing business in the District of Columbia. 

4. Plaintiff is the duly appointed, qualified and acting adminis- 
tratrix of the Estate of William Socash, deceased, who died a resident 
of the District of Columbia on March 31, 1962. 

5. On the 27th day of March, 1962, plaintiff's decedent, William 
Socash, was employed as a pile driver by Spencer, White, & Prentis, 
Inc. and was working on a construction job located at the corner of 12th 
and E Streets, N.W., in the District of Columbia. 

6. That on said 27th day of March, 1962, a truck crane, owned by 
defendant Addison Crane Company, Inc. and operated by employees of 
Addison Crane Company, Inc. or of defendant Capitol Crane Corp. or of 


defendant District Enterprises, Inc. or of all three, was present and 


working on said aforementioned construction job. 

7, That in the course of such work, while the aforesaid truck 
crane was in the exclusive control of their employees, defendants, through 
their employees acting within the scope of their employment, carelessly 
and negligently caused an extension boom, or jib, to fall from said truck 
crane and strike the plaintiff's decedent, who at all times was acting with 
due care and exercised no control over said crane. 

8. That plaintiff is without knowledge as to the specific act or acts 
of negligence on the part of defendants’ employees which caused the 
aforesaid extension boom to fall and strike decedent; that defendants’ 
employees should know or have the means of ascertaining what caused 
said falling. 

9, As a result of said striking, plaintiff's decedent received serious 
injuries and, on March 31, 1962, died therefrom. 
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10. Decedent left surviving him as his next of kin his widow, Fay 
Socash, whom decedent had been supporting prior to his death. 

11. That by reason of the negligence of the defendants, decedent's 
widow has sustained pecuniary damages in the amount of one hundred 
thousand dollars ($100,000). 

12. That this action is brought pursuant to the Wrongful Death 
Statute of the District of Columbia, Title 16-1201, District of Columbia 
Code. 

WHEREFORE, THE PREMISES CONSIDERED, plaintiff demands 
judgment against defendants in the amount of one hundred thousand dol- 
lars ($100,000), together with interest and the costs of this suit. 

SECOND COUNT 
Plaintiff for a second count alleges: 


1. The amount in controversy herein exceeds the sum of three 


thousand dollars ($3,000), exclusive of interest and costs. 

2. Defendant Addison Crane Company, Inc., a corporation, was 
at the time mentioned herein not a District of Columbia corporation, nor 
authorized to do business in the District of Columbia, but was in fact 
doing business within the District of Columbia. 

3. Defendants Capitol Crane Corp. and District Enterprises, Inc. 
were at the time mentioned herein and are now District of Columbia 
corporations doing business in the District of Columbia. | 

4. Plaintiff is the duly appointed, qualified and acting adminis- 
tratrix of the Estate of William Socash, deceased, who died a resident 
of the District of Columbia on March 31, 1962. : 

5. On the 27th day of March, 1962, plaintiff's decedent, William 
Socash, was employed as a pile driver by Spencer, White, & Prentis, 
Inc. and was working on a construction job located at the corner of 12th 
and E Streets, N.W., in the District of Columbia. 

6. That on said 27th day of March, 1962, a truck crane, owned 
by defendant Addison Crane Company, Inc. and operated by employees 
of defendant Addison Crane Company, Inc. or of defendant Capitol Crane 
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Corp., or of defendant District Enterprises, Inc. or of all three, was 
present and working on said aforementioned construction job. 

7. That defendants, through their employees, acting within the 
scope of their employment, were negligent, in that they caused said 
crane to work on the aforementioned job site and engage in lifting oper- 
ations while in an unsafe condition, i.e., with an idle extension boom 
fastened to the underside of the main boom for stowage, and were further 
negligent in failing to securely fasten said extension boom to the main 
boom. 

8. As a result of defendants’ negligence, the aforementioned ex- 
tension boom fell from the main boom, and struck plaintiff's decedent, 
who at all times was acting with due care. 

9. Asa result of said striking, plaintiff's decedent sustained 
serious injuries and, on March 31, 1962, died therefrom. 

10. Decedent left surviving him as his next of kin his widow, Fay 
Socash, whom decedent had been supporting prior to his death. 

11. That by reason of the negligence of the defendants, decedent's 
widow has sustained pecuniary damages in the amount of one hundred 
thousand dollars ($100,000). 

12. That this action is brought pursuant to the Wrongful Death 
Statute of the District of Columbia, Title 16-1201, District of Columbia 
Code. 

WHEREFORE, THE PREMISES CONSIDERED, plaintiff demands 
judgment against the defendants in the amount of one hundred thousand 
dollars ($100,000), together with interest and costs of this suit. 

THIRD COUNT 
Plaintiff for a third count alleges: 

1. The amount in controversy herein exceeds the sum of three 
thousand dollars ($3,000), exclusive of interest and costs. 

2. Defendant Addison Crane Company, Inc., a corporation, was at 


the time mentioned herein not a District of Columbia corporation, nor 


authorized to do business in the District of Columbia, but was in fact 
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doing business with the District of Columbia. 

3. Defendants Capitol Crane Corp. and District Enterprises, Inc. 
were at the time mentioned herein and are now District of Columbia 
corporations doing business in the District of Columbia. 

4. Plaintiff is the duly appointed, qualified and acting administra- 
trix of the Estate of William Socash, deceased, who died a resident of 
the District of Columbia on March 31, 1962. 

5. On the 27th day of March, 1962, plaintiff's decedent, William 
Socash, was employed as a pile driver by Spencer, White & Prentis, 
Inc. and was working on a construction job located at the corner of 12th 
and E Streets, N. W., in the District of Columbia. 

6. That on said 27th day of March, 1962, a truck crane, owned by 
defendant Addison Crane Company, Inc. and operated by employees of 
defendant Addision Crane Company, Inc. or of defendant Capitol Crane 


Corp., or of defendant District Enterprises, Inc. or of all three, was 


present and working on said aforementioned construction job. 

7. That in the course of such work, while the aforesaid truck crane 
was in the exclusive control of their employees, defendants, through their 
employees, acting within the scope of their employment, carelessly and 
negligently caused an extension boom, or jib, to fall from said truck 
crane and strike the plaintiff's decedent, who at all times was acting 
with due care and exercised no control over said crane. 

8. That plaintiff is without knowledge as to the specific act or acts 
of negligence on the part of defendants employees which caused the afore- 
said extension boom to fall and strike decedent; that defendants’ employees 
should know or have the means of ascertaining what caused said falling. 

9. That as a result of the aforesaid occurrence on March 27, 1962, 
decedent William Socash sustained injuries that permanently disabled 
him from pursuing his gainful occupation thereafter, and as a result of 
such injuries, said William Socash died on March 31, 1962. 

10. That this action is brought pursuant to Title 12-101 of the Dis- 
trict of Columbia Code. 
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11. That by reason of the negligence of the defendants, plaintiff 
has sustained damages in the amount of one hundred fifty thousand 
dollars ($150,000). 

WHEREFORE, THE PREMISES CONSIDERED, plaintiff demands 
judgment against defendants in the amount of one hundred fifty thousand 
dollars ($150,000), together with interest and costs of this suit. 

FOURTH COUNT 
Plaintiff for a fourth count alleges: 

1. The amount in controversy herein exceeds the sum of three 
thousand dollars ($3,000), exclusive of interest and costs. 

2. Defendant Addison Crane Company, Inc., a corporation, was at 
the time mentioned herein not a District of Columbia corporation, nor 
authorized to do business in the District of Columbia, but'was in fact 
doing business within the District of Columbia. 

3. Defendants Capitol Crane Corp. and District Enterprises, Inc. 
were at the time mentioned herein and are now District of Columbia 
corporations doing business in the District of Columbia. 

4. Plaintiff is the duly appointed, qualified and acting administra- 
trix of the Estate of William Socash, deceased, who died a resident of 
the District of Columbia on March 31, 1962. 

5. On the 27th day of March, 1962, plaintiff's decedent, William 
Socash, was employed as a pile driver by Spencer, White & Prentis, Inc. 
and was working on a construction job located at the corner of 12th and 
E Streets, N.W., in the District of Columbia. 

6. That on said 27th day of March, 1962, a truck crane, owned by 
defendant Addison Crane Company, Inc. and operated by employees of 
defendant Addison Crane Company, Inc. or of defendant Capitol Crane 
Corp., or of defendant District Enterprises, Inc. or of all three, was 
present and working on said aforementioned construction job. 

7. That defendants, through their employees, acting within the 
scope of their employment, were negligent, in that they caused said 


crane to work on the aforementioned job site and engage in lifting 
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operations while in an unsafe condition, i.e., with an idle extension boom 
fastened to the underside of the main boom for stowage, and were further 
negligent in failing to securely fasten said extension boom to the main 
boom. 

8. As a result of defendants’ negligence, the aforementioned ex- 
tension boom fell from the main boom, and struck plaintiff's decedent, 
who at all times was acting with due care. 

9. That as a result of the aforesaid occurrence on March 27, 1962, 
decedent William Socash sustained injuries that permanently disabled 
him from pursuing his gainful occupation thereafter, and/as a result of 
such injuries, said William Socash died on March 31, 1962. 

10. That this action is brought pursuant to Title 12-201 of the 
District of Columbia Code. 

11. That by reason of the negligence of the defendants, plaintiff 
has sustained damages in the amount of one hundred fifty’ thousand dol- 
lars ($150,000), together with interest and costs of this suit. 

WHEREFORE, THE PREMISES CONSIDERED, plaintiff demands 
judgment against defendants in the amount of one hundred fifty thousand 
dollars ($150,000), together with interest and costs of this suit. 


SPERLING AND DRAGON 
By /s/ Allen A. Sperling 


Attorneys for Plaintiff 
1415 K St., N.W., Wash. 5, D.C. 
STerling 3-2677 


[Filed August 7, 1962] 


ANSWER OF DEFENDANT ADDISON CRANE COMPANY, INC. 
[EXCERPTS] 


* * * 


First Count 


1. It is not required to answer the allegations of paragraph 1, 


2. It admits that it is a corporation not incorporated in the District 
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of Columbia, avers that it is incorporated in Virginia, and admits that 
it was doing business in the District of Columbia. The other allegations 
of paragraph 2 are irrelevant and this defendant moves that they be 
stricken. 

* * * * 

5. It admits the allegations of paragraph 5. 

6. It admits that on March 27, 1962, a truck crane, owned by it 
and operated by its employees was present and working on a construction 
job at 12th and E Streets, N. W., Washington, D. C. 

7. It admits that in the course of such work, while the crane was 
being operated by employees of this defendant, acting within the scope 
of their employment and while being directed by employees of Spencer, 
White & Prentis, Inc., including plaintiff's decedent, extension boom or 
jib fell from the truck crane and struck plaintiff's decedent, but denies 
the other allegations of this paragraph. 


* * * * 


9. It admits the allegations of this paragraph. 
* * * * * 
O'DONOGHUE and O'DONOGHUE 
BY /s/ Ross O'Donoghue 


520 Union Trust Building 
Washington 5, D. C. 

Attorneys for Defendant Addison 
Crane Company, Inc. 


[Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Tuesday, March 3, 1964 


The above-entitled matter came on for trial before the HONOR- 
ABLE EDWARD A. TAMM, United States District Judge, at 1:45 p.m. 


* * * * * 
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THE COURT: I have told you that the pleadings are'in the record. 
I will underline the fact that the pleadings are part of the record. I 
don't know what more I can do. It is unnecessary to read the specific 
pleadings. Are there certain parts of the pre-trial order that you want 
to make a part of your proof by way of stipulations? ) 

MR. SPERLING: Yes, Your Honor. The undisputed facts which 
are stipulated to in the pre-trial order, Your Honor. 

THE COURT: The record, then, will indicate that on March 27, 
1962, the defendant Addison Crane Company sent a truck crane owned 

and operated by it to a construction job at 12th and E Streets, 
N.W., Washington, D. C. Attached to the crane was an extension boom 
or jib. While said crane was being operated by an employee of defend- 
ant Addison Crane Company, Incorporated, acting within the scope of 
his employment, the jib fell to the ground, striking plaintiff's decedent, 
William Socash, an employee of Spencer, White & Prentis, Incorporated, 
a subcontractor on the job. 

Do you stipulate to those facts, Mr. O'Donoghue, again reserving 
the testimony on the significance of the words "being operated"? 

MR. O'DONOGHUE: Yes, Your Honor. 

THE COURT: Very well. Will you stipulate that the plaintiff's 
decedent died on March 31, 1962, as a result of the accident? 

MR. O'DONOGHUE: Yes, Your Honor. | 

THE COURT: Will you stipulate that the plaintiff Fay Socash is 


the duly appointed and qualified administratrix of the estate of William 


Socash, deceased? 

MR. O'DONOGHUE: Yes, Your Honor. 

THE COURT: Very well. 

* * * * 1% 

MR. SPERLING: If the Court please, then I would like to bring to 
the Court's attention the stipulation that the Plaintiff's Exhibit No. 1, 
the cable and clips, were on the crane at the time of the accident. 

THE COURT: You will so stipulate? | 
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MR. O'DONOGHUE: Yes, Your Honor. 

THE COURT: And are you offering this exhibit in evidence? 

MR, SPERLING: At this time, Your Honor, I would like to offer the 
Plaintiff's Exhibit No. 1 in evidence. 

MR. O'DONOGHUE: I have no objection. 

THE COURT: The exhibit will be admitted. 


(Plaintiff's Exhibit No. 1 for identifi- 
cation was admitted in evidence.) 


* * * * * 

MR. SPERLING: Finally, Your Honor, I would like to read certain 
admissions by way of answers to interrogatories propounded to defendant 
Addison Crane Company. 

THE COURT: Very well. 

MR. SPERLING: * * * 

No. 6: "What was the make, type, model and capacity of the crane 
which you sent to the construction job at 12th and E Streets, N. W., in 
the District of Columbia, on March 27th, 1962?" 

Answer: "P & H Truck Crane - Model 255-A - twenty ton capacity." 

Question No. 7: 'What was the length of the boom on the afore- 
mentioned crane?" 

Answer: "Sixty feet.” 

Question No. 8: "What was the length and the weight of the jib 
carried by said aforementioned crane?" 

Answer: "Thirty feet - weight 1150 pounds." 

* * * * * 

Question 37: "Describe precisely the manner in which the jib was 
fastened to the underside of the main boom of the crane at the time of 
the occurrence herein involved.” 

Answer: "Attached by two 5/8 inch cables with 5/8 inch cable 

clamps with clips hooked over the main boom angles." 


No. 42: "Referring to the aforementioned time and occurrence, at 


what angle to the ground was the main boom of the crane elevated at the 
time of the accident?" 
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Answer: "Approximately seventy-five degrees." 
No, 44: "Give your precise version of how the accident which is 
the subject of this suit occurred." 


Answer: "In some manner that it has been impossible to deter- 


mine, the higher of the cable slings holding the jib to the boom became 
detached although neither cable clamp or any portion of the jib or boom 
broke. This threw the entire weight of the jib onto the lower cable sling 
holding the jib and boom together and caused the jib to act as a lever in 
the exertion of force against the lower cable sling. This caused one of 
the clips hooked under the main boom angle to shear off, allowing the 
jib to fall." 

* * 

CHARLES T. GREENE 
called as a witness on behalf of the plaintiff, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. SPERLING: 

Q. Would you give us your full name and address, please? 

A. Charles T. Greene. I live at 3229 Chestnut Street, N.E., 
Washington. 

@. And where are you employed, Mr. Greene? A. a am employed 
by the Minimum Wage Industrial Safety Division, District Government. 

Q. In what capacity are you employed? A. Iama safety officer 
in that division and supervise the field inspection team. : 

Q. How long have you been thus employed? A. I have been in that 
division since 1957. 

Q. Doing the same type of work? A. Same type excep for at the 
time that I was promoted to my present job. 

Q. Isee. And what is your educational or occupational or training 
background for this type of work? A. Iama journeyman machinist with 
17 years' experience. I have taken a number of specialized courses in 
the accident prevention safety. 
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Q. Were you so employed on March 27th, 1962? A. I was, sir. 


Q. Now, did there come a time on that day when you had occasion 
to investigate an accident at 12th and E Streets, N.W., in the District of 


Columbia? A. There was. 
* * * * * 

Q. Can you identify Plaintiff's Exhibit 2-E? A. This is a picture 
of the boom with the sling as such with the clips attached to the under- 
side of the boom. 

Q. Did you discover in your investigation what the function of 
these clips and cable were? A. Yes. That was being used to support 
the jib section on the underside of the main boom. 

Q. How many sets of these were used? A. Two sets of those. 

Q. Can you identify 2-A? A. This resembles what I saw as a 
section that broke — I mean the one set that broke on the job site that 

morning that released the jib. 

Q. Do you know whether this was the lower or the upper set on 
the crane boom? A. AsI recall, that was the set that was nearest the 
cabinet of the crane. 

Q. The lower set? A. The lower set, yes. 

Q. And can you identify Exhibit 2-G? A. This is a picture of the 
set of cables that was furthest from the cab. 

Q. Was that the upper set? A. Away from the cab, on the upper 
end of the boom. 

Q. Was this set of clips and cable broken or intact when you saw 
it? A. It was intact when I saw it. 

Q. Now, did you determine in your investigation specifically the 
manner in which the jib had been fastened to the underside of the boom? 
A. My investigation showed that the boom was hung under the bottom of 
the crane and these clips went over the angle, the outside angle or the 
underside angle of the main boom section; they clipped over and then 
underneath the boom section and up on the other side and clipped to the 
other side of the boom section, the angle, and that way it supported the 
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entire section of this jib. 

Q. Would it be fair to say that the jib was cradled in the two loops 
of the cables as indicated in Plaintiff's Exhibit 2-G? __ 

THE COURT: Two loops? 

MR. SPERLING: Yes, Your Honor. There were we cables that 
Iam referring to. 

THE WITNESS: This would be — 

THE COURT: Just a minute. Read the question, Madam Reporter. 

(The pending question was read by the reporter.) 

THE WITNESS: May I ask, do you mean were there two of these? 

MR. SPERLING: Yes. 

THE WITNESS: It was cradled in two similar cate arrangements, 

MR. SPERLING: Now, Your Honor, at this time I would like to 
offer this witness as an expert witness in the field of industrial safety 
and safety devices. 


THE COURT: I cannot anticipate your questions, nor can counsel. 


I think it is proper that you propound any question that you want to ask. 

MR. SPERLING: All right, Your Honor. 

BY MR. SPERLING: 

Q. Now, Mr. Greene, bearing in mind the manner in which the jib 
had been fastened to the underside of the boom, do you have an opinion 
as to whether or not it was reasonably safe for a crane to operate with 
a jib so fastened to the underside of the boom? A. With the jib hung in 
this manner, it would not be reasonably safe to operate. By operating, 
you mean picking up and hoisting loads? 

Q. Yes, Ido mean that. A. No. 

Q. Would you tell us why you feel it would not be? A. This is 
not a secure manner of fastening a jib section to a boom of the crane. 

It is an open arrangement that could become dislodged by jostling if 
weight were suddenly taken off of it. It could move and thereby allow the 
weight of the jib section to drop. This is not coneideres a secure man- 
ner of fastening a jib section to a boom. 
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Q. Are you aware of whether any of the crane contractors in the 
local area at that time were accustomed to fastening a jib under the 
boom in that manner? A. I knew that there were contractors who used 
this manner of transporting the jib section through the town in the 
street in this manner. Some did and some did not. I have never known 

of any contractor to hoist, make lifts on jobs, with a boom section 
secured in this manner. 

©. Well, would there be any difference in the relative safety of 
making a lift with the jib affixed in this manner and merely carrying it 
through the streets affixed in this manner? A. Well, making lifts on 
the job, you have — first, I would like to say by carrying the boom sec- 
tion through the street — 

THE COURT: Just a moment. 

(Short pause in proceedings.) 

THE COURT: Will you read the question to the witness, Madam 
Reporter. 

(The pending question was read by the reporter.) 

THE WITNESS: While carrying the boom through the streets, the 
jib section is attached to the boom through the streets. The boom is 
carried in a relatively parallel manner to the surface of the street, 
therefore, the boom section would hang with approximately equal weight 
at each suspended point; whereas if you started hoisting the boom on the 
job, you displace this weight equilibrium and by lifting loads, you have a 
flexing action of boom reaction that could cause a clip to become dis- 
lodged and this is why hoisting with such an arrangement is what we 
would consider unsafe. 

BY MR. SPERLING: 

Q. Do you know whether any local contractors were using any other 
method of attaching or carrying a jib underneath the boom at that time? 
A. Well, I had noticed, myself, and at other times I have seen a sling and 
a shackle — a sling having two eyes and a shackle with a closed pin across 


it that made one complete fastened loop, and with two of these, they 
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suspend the jib section under the boom. Some contractors carried it in 
the manner that we are discussing it today and others carried it with a 
closed shackle and sling. 

Q. When you say "closed shackle and sling", you mean there were 
no open hooks; is that correct? A. There were no open hooks, no; they 
were completely closed. 


* * * * 


CROSS- EXAMINATION 


BY MR. O'DONOGHUE: 
Q. Mr. Greene, you were familiar with this type of suspending a 


jib beneath a boom, were you not? A. I was not. 

Q. You have never seen one carried that way? A. I had seen one 
carried in the street with this system and a closed shackle, a combina- 
tion of the two. 

Q. You had never seen this type before? A. Not. by itself until 
after the accident. 

Q. And when did you see it after the accident? A. I saw it pos- 
sibly two or three days afterwards and that was ina street where the 
crane was being assembled for a hoisting on a job. | 

Q. And what company was that? A. That was Crane Rental Com- 
pany, I believe. 

Q. Crane Rental? A. Yes. 

Q. And that was using just this type of sling and clip? A. Yes, sir. 


* * * * | 


Q. Now, were there any regulations of the District Government as 
to how these jibs should be carried? A. There was no specific regula- 
tion as to how they should be carried at that time. | 

Q. Is there now? | 

THE COURT: By "carrying", I assume you mean in operation or 
is this just in carrying? 

MR. O'DONOGHUE: This is such in carrying, a Honor. 

THE COURT: Very well. The question is, is there now? 
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THE WITNESS: There is no regulation as such. There has been 
a policy adopted by the Industrial Safety Board that is effective as of 


now. 
BY MR. O'DONOGHUE: 

Q. Was there any policy prior to this accident? A. The only 
policy that was in effect prior to this accident was the fact that inspec- 
tors had been instructed that no lifts with jib sections attached to the 

boom were to be permitted to remain. If they saw them, they 
were supposed to get the operators to remove the jib section. 

Q. There was such a policy? A. There was a policy, that is right. 

Q. And did you ever have occasion to enforce it? A. Inever had 
occasion to enforce it because I never saw a lift such as that being made. 

Q. So you never saw a lift being made with a jib swung under the 
boom at all? A. No, never in my experience on a construction job. 

Q. Had you ever heard of it being done? A. I have heard of it 
being done, yes. 

Q. Do you know whether or not it was a fairly common practice or 
not? A. Well, the only thing I can judge that by is I have visited during 
my experience and I still am doing it — I visit many construction jobs 
within the District of Columbia — and I had never seen it done to my 
knowledge; and I probably got around to some of the larger jobs where 
cranes were being used more than others. 

* * * * * 

Q. Have you subsequently examined this type of clip? A. Oh, yes. 

Q. When did you have occasion to do that? A. Well, my first 
examination of it was on the day of the accident and then three days later 
when I saw the clip being used by Crane Rental Service. Subsequent to 
that, I saw it being used — being carried on the streets by another firm; 
and since that occasion, I haven't had any reason to examine the clip. 

Q. Is Crane Rental a pretty big operator in this city? A. Crane 
Rental is a very big operator, yes. 


* * 
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Q. And so when it is in position, the projection or what is some- 
times referred to as a kicker plate, where does that go? A. This goes 
underneath the angle iron, the angle piece or the post of the boom. 

Q. Now, if a jib is slung this way — How much does a jib weigh, 
do you know? A. It could weigh up to 1,500 pounds, depending on the 

length of it, depending on the strength of the cross members. 

Q. How much would a 30-foot jib weigh? A. Well, I can only 
approximate. Some 30-foot jibs will weigh more or less than others. 

It has been indicated it would probably weigh something like 1,200 pounds. 

Q. Isee. Now, if that was slung with the aid of this type of sling 
and clip, what would be the effect of the weight of that on the clips in 
relation to the angle iron of the boom? A. This should align itself with 
the outside angle iron of the boom and this kicker plate should be under- 


neath the angle iron of the boom. 
Q. Is it not true that the weight of that, with these hooked over the 


boom angle iron, would force the kicker plate under it?’ A. That is the 
logical approach to it, yes. : 

Q. And that is what would be expected to happen? A. That is 
what would be expected, yes. 

* * * * : * 

Q. Now, when you examined the boom, did you notice any marks 
onthe boom? A. * * * I saw some rust marks and abrasive marks in 
the paint on the boom. : 

* * * * * 

Q. I show you Plaintiff's Exhibit 2-G and ask you whether you 

noticed those paint marks between there (indicating)? A. I did. 

Q. Now, what did you take the purpose of that to be? A. The pur- 
pose of that was to indicate the spot where those clips were to hang with 
the jib section on it. 

* * * * * 
Q. Was it not in fact right up against a cross member? A. It was. 
Q. And would it have fitted directly up against that? A. Yes, it 
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would have or reasonably close to it. I am only assuming by the pic- 
tures it would be up next to it. 

Q. Now, Mr. Greene, if the boom were raised while the jib was 
slung beneath it in the manner indicated, would not the weight of the jib 
still be dependent from the boom? A. You mean suspended from the 
boom? 

Q. Yes. Would not the weight still be directly on the boom? 

A. That is right. 
* * * * * 

Q. And the two slings would still be supporting the weight of that 
jib, would they not? A. That is true. 

Q. Now, they would still have the effect, would they not, of forcing 
the clip down tightly against the angle iron of the boom? A. I must 


answer it in this manner, that I don't know how that clip was on that 


angle at the time this accident happened. This thing was taken and the 


clip was placed on the angle for the purpose of taking the picture. Now, 
the clip did not have to be down on that angle to support that boom. 

Q. Did not have to be? A. Did not have to be, no. 

Q. How could it have been placed and supported the boom without 
its being forced into position, as I have described? A. This piece right 
here, the clip, if for any reason it rode on the top edge of that angle, if 
it was riding on the top edge and it was extended, it would not have the 
same effect as it would if it was in there. 

@. Mr. Greene, would it be almost impossible to balance the thin 
lip of that clip on the thin angle iron and hold it there? A. It would be 
rather difficult, but it could be done. 

Q. And would you not ordinarily expect it to do one of two things: 
either to slip off entirely while the jib was being carried underneath the 
boom or else slip into position with the kicker plate tightly against the 
clip? A. It could have done anything. 

Q. Now, if it were being carried along through the streets in that 
fashion, can you conceive that it would have balanced on that thin edge 
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during a trip of some ten miles without either having fallen securely in 
place or having fallen off entirely, releasing the jib? ye I couldn't 


conceive of it, but in my experience I have seen other stranger things 


happen. 
* * * * 1 * 

Q. Now, Mr. Greene, if the clip were around the boom angle iron 
as indicated in the picture here, Plaintiff's Exhibit 2-G, if the boom 
were raised — boomed up as I believe they say — where would the weight 
of the jib be in relation to the clip and the boom? A. There would be 
pressure at this point here (indicating). The pressure would be against 

the kicker here and over here, because the tendency is for this to 
pull this way (indicating) because as this goes up, the weight would swing 
down in a perpendicular fashion under the boom. : 

Q. And so, it would be against the kicker plate? A. That is right. 

Q. Now, was there any indication to you that the kicker plate on 
the upper sling had given way under that weight? A. There was no 
indication. 

* * * * * 

Q. In what form is the report that you have brought with you? 

A. It is in the form of an accident report, investigation report. 
* * * * H * 

Q. Is there any conclusion in your report as to what caused the 
jib to come loose? A. Yes, there is. 

Q. What is that? A. My conclusion was that for some reason the 
clip came from its position on that angle iron and allowed the boom to 
drop. 

Q. Yes. But do you have anything that indicates what caused the 
clip to become detached? A. No, there is nothing indicated. There are 
facts involved that could have some relationship with it, but there is 
nothing conclusive there. 

Q. In other words, you did not know at that time and do not know 
now why it came loose? A. That is right. 
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Q. In answer to Question 12, why it happened — Is this your 
writing? A. Yes. 
Q. Your answer was, "Tt could not be determined why the clip 


came off the boom. A lurching movement of the crane may have been 


responsible." Now, was there anything that you were told in your in- 


vestigation of the accident which would indicate that there had in 
fact been any lurching movement of the crane? A. Yes, the facts that 
were involved, as I have indicated before, the crane was moved for a 
considerable distance that morning and then they made a lift on the job 
with the jib section attached which involved a generator frame. The 
generator was picked up, the boom was swung and it was put down at 
another spot. It is possible to get a lurching movement out of the crane 
by dropping suddenly a weight on the boom from the hoist to a landing 
position. 

Q. What I am asking you is, was there anything told to you that 
indicated that there was such a sudden drop? A. No, the only fact that 
it had been moved and that there had been a lift made. 

Q. Did you inquire whether there had been a sudden drop? 

A. Yes, sir. 

Q. And were you told? A. I was only told about the lift being 
made as far as the generator was concerned. 

Q. So you were not told that there had been a sudden drop? 

A. Iwas only told about this lift which may have caused some lurching 
movement, 

Q. Now, Mr. Greene, have you ever heard of any other instance 
where a jib became loose from a boom while a crane was being operated, 
and I mean when a lift was being made? A. No, I have not. 

Q. Now, one of the main reasons why you make an investigation 
of these accidents is, one, to determine whether any violations have 
occurred that should be prosecuted? A. That is one of the reasons, yes. 

Q. And as a result of this accident, did you cause any such prose- 


cution to be instituted? 


a1 


MR. SPERLING: Objection, Your Honor. 

THE COURT: State the ground for your objection. 

MR. SPERLING: I don't think it is relevant to the question here. 

THE COURT: What do you say to the objection? _ 

MR. O'DONOGHUE: Your Honor, it seems to me entirely rele- 
vant. If anything was being done that was wrong in any way in his 
opinion, I am sure he would have instituted prosecution and I think the 
fact that he did not — if that is the case — would be very important in 
showing that he did not consider that anything wrong had been done. 

MR. SPERLING: Your Honor, if I may, the standards for a 

criminal prosecution would have nothing to do with whether there 
was anything wrong done. The standards would differ. | 

THE COURT: The Court recognizes that fact. I will, however, 


since this is a non-jury trial, permit the witness to answer the question, 


recognizing the difference in standards. There was no prosecution in 


this case? 
THE WITNESS: There was none, no, sir. 
* * * * 
REDIRECT EXAMINATION 
BY MR, SPERLING: 
Q. Mr. Greene, you have stated that the boom flexes. I believe 
that is the word you used, is that correct? A. Yes. 
Q. Under what circumstances would it flex? A. There is motion — 
MR. O'DONOGHUE: Excuse me. I didn't hear that last question, 
Your Honor. ! 
THE COURT: Will you read the question, Madam Reporter. 
(The pending question was read by the reporter.) | 
THE WITNESS: Whenever a lift is made with a boom, dependent 
upon the weight of the load, there is motion along the boom from the 
base of the cab to the point where the hoist line goes over the top 
row at the far end of the boom. 
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BY MR. SPERLING: 

Q. Would it flex when a weight was taken off of it, such as, when 
a load is deposited? A. It could flex — it flexes with any weight, but 
larger weights, depending how they are dropped, it could flex more. 

Q. In which direction would it flex under those circumstances? 
A. Under those circumstances, there would be a flex, a shortening of 
the boom, which normally should pull it in this direction (indicating). 

Q. Is that up in the air, you mean? A. Upward, yes. 

* * * * * 

Q. Well, tell me this: Is there any time when during the opera- 
tion of the boom and the flexing of the boom when there might not be 
any weight holding down on these cables? A. I can't see of any reason 

— If the jib section is suspended on there, there would always be 
weight on those particular cables. 

Q. Well, tell me this: Is the jib section suspended at all times 
flush tight against the base of the boom? Is there some space between 
the jib and the boom? A. Ordinarily there is, yes. 

Q. Now, would it be fair to say that when the boom flexes up 
under those circumstances there may be a moment when the jib is, as 
it were, weightless? A. I couldn't answer that. 

Q. Now, what effect, if any, would a lateral motion of the boom 
and the jib have on these kicker plates' function of holding these fast? 
A. Well, if the kicker plates weren't recessed deep enough, there might 
be enough motion for them to swing off from under the angle plate. All 
I can say is the ones that I have seen in operation had a far better seat 
on the kicker plate than those particular plates. 


Q. Well, would you say that a lateral motion of these clips in the 


amount of the width of that kicker plate — A. I wouldn't express an 
opinion on relative to the width of that kicker plate. 
Q. Now, what effect, if any, does the booming up of the boom at a 
high angle have on the fastening power of this type of clip? A. Well, 
depending on the overlap at the top of the clip and the heel, the kicker, as 
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we Call it, depending upon that as the boom raises, it has a tendency to 
twist the plate back so that the cable clip tries to swing perpendicular 
with the ground. Now, if there was not enough lip — as I would like to 
call it — on the top of the loop, there might be a tendency that some of 
that lip might ride up over the angle iron. 
Q. Ride up over the edge of the angle iron? A. I say there would 

be a tendency, but not knowing how it affects different angles and the 
weight of it or what not, I wouldn't say whether that would happen or 


would not. 


* * 


EUGENE PASTOREK 
called as a witness on behalf of the plaintiff, having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, SPERLING: 
* * * * ; * 
Q. Now, were you a pile driver on March 27, 1962? A. Yes. 
Q. For whom were you working? A. I was working for Spencer, 
White & Prentis. | 
Q. On what job? A. At 12th and E Streets, N. W. 
* * * * * 
Q. He was there when you got there at seven o'clock? A. Yes. 
Q. Where was he when you first saw him? A. When I first got 
there, the crane was on the E Street part of the job. It right off the 
job, already blocked up. 
Q. It was on the job site? A. Yes, it was right off the sidewalk 
on the dirt part of the job. 
Q. Now, when you first saw it, was the boom ina fore flat- 
out position or was it boomed up? A. No, it was boomed. 
Q. Did you notice at the time whether or not that crane had a jib 
with it? A. No, I didn't notice that. 
Q. Now, did there come a time when you were told to assist in 
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the moving of a welding machine? A. Yes. When we first went to work, 
I was going down to the pile driving rig and one of the workers — I think 
it was Bill Dempsey, I'm not sure who it was — come up to me and he 
said that we were!to move a welding machine to make room for the 
crane, and I went down and put my tools on the pile driver and went over 
to help them move the welding machine. 
* * * * * 

Q. Now, tell us how you went about assisting in the lifting of the 
welding machine. A. First of all, we had to roll up the welding cables 
and we rolled them around the welding machine and hooked up the 
machine and picked it up, I would say, about three or four feet off the 
ground. 

Q. Now, when you say "picked it up", you mean the crane picked 
it up? A. Yes, the crane picked it up. 

* * * * * 

Q. Now, how many men were assisting in the movement of this 
welding machine? A. There was four of us. 

Q. And who were they? A. There was Bill Dempsey, Bill Socash, 
George Chilcott and myself. 

Q. Now, describe exactly what happened. A. Well, the crane 
picked the welding machine up off the ground, I would say, about three 
or four foot and the four of us, we all was on one corner of the machine 


— I mean, each of us was on a different corner. 


Q. What was your function? A. Well, we were trying to hold the 


machine so it wouldn't twist around. 

Q. All right. A. And we swung it approximately about one quarter 
turn and we was lowering the machine down. As soon as the wheels hit 
the ground, I heard a rattling noise — 

Q. Arattling noise? A. Yes, I guess it was a cable breaking loose. 

Q. Where did you hear this noise? A. When? 

Q. Where did it come from? A. I just heard it out of the air. I 
heard just a little noise. I thought afterwards that probably it was the 
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cable because I saw one of the broken cables after the accident, sol 
figured that was what it was. And by the time I looked up, I seen 
Billy going like this (demonstrating) and the jib came down and landed 


on him, 


Q. Well, you say — A. I heard a noise and I seen Billy going 


like that (demonstrating) and it was already down. 

Q. When you say "it was already down", what do you mean? 

A. The jib fell and I seen Billy putting his hand up and it knocked him 
down and it knocked Dempsey down the ditch. 

Q. Between the time you heard the noise and the time the jib hit 
Billy, did you have time to move away or run away? A. | No. Like I 
said, by the time I even looked up, it was down. I didn't even have a 
chance to see it fall. It was down already. | 

* * * * 
CROSS- EXAMINATION 
BY MR. O'DONOGHUE: 
* * * * | ok 

Q. Did you know where the welding machine was to be placed? 

A. As far as I remember, he said to pick it up and swing it from in 
front of the crane to the side, just to get it out of the way. I mean, I 
don't know the exact place where it was to be put. 

Q. Who said that? A. Like I said, I was going down to the pile 
driving rig and one of the workers, I believe it was Bill Dempsey, told 
me we were supposed to go and help move the welding machine to get it 
out of the way, and I just went back and helped the other guys. 

* * * * * 

Q. Now, where were these concrete blocks that were to be moved 
by the crane? A. Well, they was in back of the crane; in other words, it 
was back of the crane and down. It was like a slight hole dug, a slight 
excavation and it was down further on the job. 

Q. So the crane couldn't get to them while the welding machine 
was inthe way? A. That is right. That is what it was as far as I knew. 
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We had to move the welding machine so the crane could get down further 
on the job. 

Q. Now, how was the crane attached to the welding machine that 
you were moving? A. How was it hooked on to it? 

Q. Yes. A. I don't remember whether it was a shackle or a hook, 
I don't remember. 

Q. Did you participate in hooking it to the machine? A. I helped 
hook it but I don’t remember how it was hooked. 

* * * * * 

Q. And then it was placed on the ground? A. Well, it seemed to 
me as soon as the wheels touched the ground, it went. We never had a 
chance to unhook it; it still had strain on the cable. The next thing I 
knew, the jib fell. 

Q. There was still some strain on the cable? A. There was 
strain on the cable. 

Q. So it wasn't on the ground? A. Yes, the wheels just touched 
the ground but there was strain on there. 

Q. But the weight of the welding machine was still being supported 


by the crane at the time that this happened? A. I mean the wheels 
were on the ground and there was still strain on the cable. I don't think 


the full weight was on the machine. 

Q. You don't think the full weight was? A. No. 

* * * * * 

Q. Now, was the welding machine when it was lowered, lowered 
quickly or slowly? A. Slowly. It was just up in the air a few feet. 

Q. So it was slowly lowered to the ground? A. Yes. 

Q. And it was barely touching the ground, would you say, when this 
thing occurred? A. Yes. 

Q. Now, did you hear anybody say anything before the jib fell? 

A. No, the only thing I heard, like I said, was the rattling noise 
which I presumed was the cable breaking after it was over. I didn't 
know what it was then. 
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Q. Did you look up at the crane? A. WhenI heard the noise, I 
started to look up and the next thing I knew, I saw Billy going like that 
(demonstrating). | 

Q. Did you move at all then? A. No, I didn't have a chance but 
it fell the other way or it could have been me. It just happened to hit 
two of them and missed the other two. That is how fast it happened. 

Q. You heard nobody yell or call out? A. No. 

* * * * i * 

Q. Were there any pieces of lumber and timber lying around 
there? A. There was some lag up around where we was at. 

Q. Some what? A. Some lag, some lumber. I guess it's about 
three by ten. 

Q. Lying around on the ground? A. There was a few boards, yes. 

Q. Did anybody fall over these? A. I know when Billy was lying 
there, there was one underneath his back. That's all I know. In other words, 
when the jib hit him and he fell, his back was right on top of one. 

* * * * * 
REDIRECT EXAMINATION 
BY MR. SPERLING: 

Q. Mr. Pastorek, did either you or Socash or Dempsey or Chilcott 

assist the crane and crew in fastening the jib to the boom that day? 
A. No. 

* * * 

Wednesday, March 4, 1964 

* * ‘ * 

JAMES GARRISON 
called as a witness by the plaintiff, having been first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. SPERLING: 


* * * * * 


@. And were you a Pile Driver on March 27th, 1962? A. I was. 
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Q. And for whom were you working at that time? A. Spencer, 

White & Prentis. 

Q. And do you recall on what job you were working? A. Yes, sir, 
12th and E, Northwest. 

Q. In the District of Columbia? A. Yes. 

Q. Now, do you recall, Mr. Garrison, what time you arrived on 
the job on the morning of March 27th? A. It was about twenty minutes 
or a quarter of 7:00 o'clock. 

Q. And at the time you arrived did you notice whether or not there 
was an Addison crane on the job? A. There was a crane parked on E 
Street. I didn't notice if it was Addison's or whose crane it was. 

* * * * * 

Q. In what position was the boom when you saw it on the street? 
A. It was boomed out flat and two men were working on the other end 
of it. 

Q. And the boom was down towards street level, is that correct? 
A. Yes, sir. 

Q. And did you notice what the two men were doing? A. They 


seemed to be working on the lines. 

Q. Did you know those two men? A. No, I didn't recognize them; 
no, sir. 

Q. Were they pile drivers? A. No. 


* * * * * 


Q. I see. Well, tell us what caused you to notice the crane at this 
time? A. Well, I had finished hooking the torch up and had started back 
towards the rig, and I got about fifteen or twenty feet of the rig and I 
heard this noise. 

Q. What kind of noise was it? A. Well, it seemed to be like you 
take a cable and beating against steel with it. 

Q. All right, go ahead. A. And I looked up, and when I did I see 
this jib on the boom, the top of it was falling away from the boom, and 

then all at once the bottom strap gave way and it came down. 
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Q. Now, can you estimate what length of time there was between 
the time you heard this noise and the time the jib fell? A. Oh, a couple 
of seconds. It was all so quick. 

Q. Were there men underneath the jib at that time? A. Four men. 

Q. In your opinion was there time for them to move out from 
underneath, between the time of the noise and the time the jib fell? 

A. No. : 

MR. O'DONOGHUE: I object to the question. 

THE COURT: Don't lead the witness. 

BY MR. SPERLING: 

Q. Now, did you notice, at the time you turned around, what the 
crane had been doing? A. At the time I saw it, it was hooked on toa 
welding machine. : 

Q. Can you identify Plaintiff's Exhibit No. 2-D? A. Yes, that's 
the welding machine. 2 

Q. All right, and do you recall, Mr. Garrison, the position of the 
welding machine at the time you saw the jib falling? A. The welding 
machine was on the ground. 

Q. Now, did you know at that time the manner in which that jib 
had been fastened to the underside of the boom? A. No, I did not. 

Q. And did you later find out how it had been fastened? A. Yes, 


Q. Do you recognize Plaintiff's Exhibit No.1? A. Yes, sir, that's— 
THE COURT: You must keep your voice up. : 
THE WITNESS: All right, sir. That is a strap. I can't swear it is 
"the'' strap, but one similar to it. 
BY MR. SPERLING: 


Q. When you say a strap, are you referring to — A. Sling or 


strap, either way, one you wish to call it. 

Q. Well, do you mean this is what was fastening the jib? A. Yes, 
that's right. 

Q. Now, in your years of experience as a Pile Driver, you've 
worked around cranes and rigs somewhat, have you? A. Yes. 
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Q. Do you recall ever seeing a jib fastened and carried beneath 
the main boominthis manner? A. I have. 

Q. Have you ever seen them carried, fastened in any other man- 
ner? A. Oh, yes, a choker and a closed shackle. 

THE COURT: Choker and a closed shackle. 

BY MR. SPERLING: 

Q. Now, again, can you recall in your years of experience ever 
seeing a crane operating with a jib hung underneath the main boom in 
this manner? A. I have seen them operate with the jib suspended under 
the boom. I don't know in what manner they were fastened. 

MR. SPERLING: I have no further questions. 

* * * * 
CROSS EXAMINATION 
BY MR. O'DONOGHUE: 
* * * * * 

Q. Was this the machine that you worked with that was being 
moved at that time? A. Yes. 

* * * * * 

Q. Isee. Now, do you know what the crane went over to get into 
the site? Did you examine that portion? A. No, sir. 


Q. This site used to be a gas station before the excavation? 


A. I understand it was, yes. 

Q. Did you notice that there were cuts in the curb and driveways 
up into the job site? A. Oh, yes; yes. 

Q. And was the crane in a position to have gone in over one of 
those driveways? A. Well, it backed in the ramp. We had an entrance 
there. 


* * * * * 


Q. Did you see who was handling the welding machine? 
* * * * * 
A. Oh, yes, there were four men, Chilcott, Pastorek, Benson and Socash. 
Q. All those men were employees of — A. That's right, two on 


each end of the welding machine. 

Q. All those men are employees of Spencer, White & Prentis? 

A. Yes. 
* * * * ; # 

Q. Now, had you noticed that the jib was under the boom when it 
was boomed up first, or had you seen it at that time? A. , Now, I can't 
recall that I did. When I came out of the shack with the torch I didn't 
pay any particular attention to it. I went right on by the rig on down to 
the tanks to put the torch up. : 

Q. When you looked up, what was the position of the jib in rela- 
tion to the boom? A. Well, the boom was about as high as you could 
get, and after I heard this noise I glanced up and the jib, the top of it, 
was falling away, and I presume that's what broke the bottom of the jib, 
because then it came straight down, but it somehow had a tendency, when 
it hit the ground, to twist to the left. Had it not twisted to the left, it was 
my belief it would have fallen straight across the welding machine, but 
something made it twist to the left, and it fell across Dempsey and 
knocked him in the hole, and fell on Billy Socash, and then rolled a 
quarter turn, and I run around the rig and got to Billy. I put my gloves 
and my cap under his head and unfastened his belt. 

Q. Did you hear any additional noise when the lower sling gave 
way? A. Oh, yes, the cable running through the lacing. 

Q. Did the sling holding the jib to the boom break in some way? 
A. The clip broke, the bottom clip broke. : 

Q. And did you hear any noise when that bocurred? A. Yes, you 
heard noise when the clip broke. 


Q. Now, was it held in position for any appreciable moment of 


time by the lower sling after the upper sling had become detached? 
A. I can't recall there was. It was two or three seconds — 

Q. Two or three seconds? A. And it was on the ground, wham, 
just like that. 

Q. Did you see any men running from the falling jib? A. Well, it 
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had already hit Dempsey. It was pushing them back and they were try- 
ing to get out from under it, but they didn’t have a chance to. 


Q. Was there a lot of loose lumber lying around on the job site? 


A. Not loose lumber, there was a great deal of brick and broken concrete. 
Q. Great deal of what? A. Brick and broken concrete. 
Q@. And you say there was lumber, too? I didn’t understand. 
A. There was a few pieces of lumber on the job. It wasn't what you 
would call littered. 
Q. I show you Plaintiff's Exhibit 2-C and ask you if that repre- 
sents the situation on the job site that morning? A. Yes, sir. 
Q. Yes, sir. And what is that lumber doing there? Is that for any 
purpose? A. Blocking we used — 
THE COURT: I cannot hear you. 
THE WITNESS: Blocking that we used on the job. 
BY MR. O'DONOGHUE: 
Q. Now, I show you 2-D, Plaintiff's Exhibit 2-D, and ask if that 
shows the condition of the surface of the ground as well? A. It does. 
Q. And is that also true for Plaintiff's Exhibit 2-B? A. Yes, 
this is a picture of the jib after it had fallen. We laid it over to the side. 
* * * * * 
RAGNAR P. BENSON 
called as a witness by the plaintiff, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SPERLING: 
* * * * * 
Q. And were you a Pile Driver on March 27th, 1962? A. Yes, sir. 
Q. And by whom were you employed on that date? A. Spencer, 
White & Prentis, Inc. 
Q. And where were you working? A. Twelfth and E Street. 
Q. Were you the Pile Driver Foreman on that job? A. Yes, sir. 
Q. Now do'you recall what time you got to work that morning? 
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A. About 7:20. 

Q. When you got to work was there an Addison Crane on the job? 

A. Yes, sir. | 

Q. What position was it in when you first saw it? A. Well, it was 
backed into the lot. : 

Q. Boom flat out or boom up? A. Well I would say it was ona 
slight angle. | 

Q. Now, at that time did you notice whether or not that crane had 
a jib fastened underneath the main boom? A. Yes, sir. 

Q. Did you notice the manner in which it was fastened? A. No, 
sir; I did not. : 

Q. Now, did you have any reason to think that this crane was not 
ready to operate when you saw it? A. No, sir. 
Q. What time did you actually start work that tue A. Seven- 
thirty. 
Q. And what was the work that you started? A. | We started by 


lifting a welding machine that was setting in front of the crane and 


moved it out of the way. 

Q. The welding machine was sitting in front of the crane? 
A. That's correct. : 

Q. Now, what was the crane on the job todo? A. He was in there 
to move some test weights that we had. 

Q. Do we understand correctly that it could not get into where it 
was to work until the welding machine was moved? A. That's right. 

Q. And whom, if anybody, did you assign to help the crane move 
that? A. I assigned four men, Bill Socash, Bill Dempsey, Gene Pastorek 
and Chappy Garrison. , 

Q. Well, I ask you to search your memory again. Was it Chappy 
Garrison, the fourth man? A. I think it was, and I'm not positive of 
those four men, but Chappy Garrison was on the job. : 

Q. Allright. Well, would it refresh your memory if I tell you that 
George Chilcott was on the job? A. Yes, George Chilcott, that was the 
gentleman; yes, sir. 
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Q. Now, did you watch the crane making this left? A. No, sir, I 
had my back to it. I was directing some other work. 

Q. Well, all right, tell us what happened? A. Well, they picked 
the crane up, picked the welding machine a couple of feet off the ground 
and swung it around — 

Q. You didn't see this happen, did you? A. No, sir. 

Q. All right, sir, what is the first thing you saw? A. The first 
thing I saw when I heard the noise — 

Q. What kind of noise did you hear? A. Well, it was just an 
unusual noise, that's all I can tell you. 

Q. All right. A. And I turned around and the jib was falling, but 
the welding machine was setting on the ground at the time. 

Q. Were the men underneath the boom? A. Yes, they were. 

Q. Now, was there any length of time between the time you heard 
the noise and the time you saw the jib falling? A. I will say about two 
seconds, probably, just long enough for me to turn around. 

Q. Did you hear any shouts of any sort during this period of time? 
A. I think I made the first shout when I heard the noise. 

Q. I see. 'Did you see the men underneath try to get out of the 
way? A. Well, I don't think they had an opportunity to — 

THE COURT: No, just answer the question. Did you see them 
trying to get out of the way? 

THE WITNESS: No, sir. 

BY MR. SPERLING: 

Q. Now, can you identify Plaintiff's Exhibit 2-D, Mr. Benson? 
A. Yes, sir, that's the welding machine. 

Q. Do you know how much that welding machine weighed? A. I 

would estimate around two thousand pounds or twenty-five hundred 
pounds. 

Q. Now, that morning did you have any conversation with the crane 
crew? A. No, sir, I don't recall. 

Q. Well, do you recall telling them what work to do? A. I recall 
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that. I just told the men what to do. 

Q. Did you have any conversation with the crane operator relative 
to the jib? A. No, sir. : 

Q. Now, at this time had you ever seen cranes carry a jib under- 
neath the main boom fastened by clips of this type? I show you Plain- 
tiff's Exhibit No. 1. A. Yes, sir. 

Q. And had you seen them carry jibs underneath fastened in any 
other manner? A. Yes, sir. : 

Q. What other manner? A. With a closed shackle and choker. 

Q. Now, do you recall whether you had ever seen any cranes 
actually operating and working with a jib fastened underneath the main 
boom? A. Yes, sir. : 

Q. And do you know whether the jib was fastened under the main 

boom with the type of shackle I'm showing you, Plaintiff's Exhibit 
No. 1? A. No, sir. | 

*x * * * SK 
CROSS EXAMINATION 

BY MR. O'DONOGHUE: 

* * * * * 

Q. And did you ask him to get it, or did he tell you it was going to 
be gotten, or what? A. Well he told me the day before that he was 
going to get the crane in. : 

Q. And what was the purpose of getting it in? A. We were loading 

test piling. 

Q. And what did that mean? A. What does it mean? 


Q. Yes. A. We put a lot of weights on to test the resistance of 
the piling after we had driven it. 
Q. You put them on top of the pile to see whether the pile sinks 
into the ground with this weight on it; is that right? A. That is right; yes. 


* * * * ; o® 


Q. Now, was the welding machine in the way of operations for that 
testing procedure? A. Yes, sir. 
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Q. And was it your decision that it should be moved? A. Yes, 
we had to move it in order to get the crane down in the hole. 

Q. And was it your decision as to where it should be put? 

A. Yes, sir. 

Q. And was it your decision that the way to move it was with the 
aid of acrane? A. Yes, sir. 

* * * * * 

Q. And did you assign the men to assist in the moving of the — 
A. Yes, sir. 

Q. What did you tell them to do? A. I told them to hook on the 
welding machine and swing it around to the side so we could get past 
with the truck, crane. 

Q. You told them to hook the crane on to the — A. To the welder. 

Q. And did you see whether they did that or not? A. Yes, sir. 

Q. You saw them doit? A. Yes. 

Q. Now did you tell the operator of the crane to move the welding 
machine? A, I don't recall telling him that, but we hooked on to the 

the machine, and I told him to pick it up and swing it around. 

Q. You told him to pick it up and swing it around? A. That's 
right. 

Q. Now, did you signal to him as to the lifting of it? A. I don't 
recall whether I did or one of the men that I assigned to it. 

Q. You assigned one of them with the idea that he would signal to 
the crane operator; is that correct? A. That is correct. 

Q. Now you saw, before operations started, that the jib was slung 
under the boom, did you not? A. Yes; sir. 

Q. And you knew that the jib was to remain under the boom while 
the welding machine was being lifted, did you not? A. Yes, sir. 

Q. And you could see how the jib was attached to the boom? 

A. No, sir; I didn't see that. 
Q. You didn’t notice that? A. No, sir. 


Q. Now, did you see it boom up, the crane? A. No, sir, because 
I had my back to it. 
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Q. Oh, you turned your back to it? A. I turned my back. I was 
directing other work at the other end also. 

* * * * i * 

Q. Was there any discussion about removing the jib from the 
boom before work started? A. No, sir. 

Q. There was no discussion? You gave no instructions in that 
respect? A. No, sir. 

Q. The welder was part of the equipment of Spencer, White & 
Prentis, was it not? A. Yes, it was the machine we were using. 

* * * * ae, 
REDIRECT EXAMINATION 
BY MR, SPERLING: 

Q. Mr. Benson, as the Pile Driver Foreman on the job, is it 
customary for you to tell a rented crane and operator the work to be 
done? A. Well, yes, of course. : 

Q. And again is it customary for you or the pile divide who are 
outside on the ground to give directional signals to the crane operator? 
A. Yes, we give directional signals. : 

* * * * 
ADDISON W. THOMPSON 
called as a witness by the plaintiff, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SPERLING: 
* * * * *x 

Q. What is your relationship to the defendant, Addison Crane 
Corporation? A. Well, that's my company. "ma stockholder. 

Q. Are you the President? A. Yes. 


Q. Now, how long have you operated this company? A. It's five 


years last November. 
Q. Prior to that time what was your occupation? A. I had been 
Operating Engineer since November '45 when I was in the service. 
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Q. Now for whom did you work as an Operating Engineer? 

A. I worked for B&R Crane & Shovel for a period of almost ten years, 
and then I was with Crane Rental until I went in business for myself. 

Q. How long would that be with Crane Rental? A. Crane Rental, 
it would be two and a half, three years. 

* * * * * 

Q. Now, during this period of time did you have occasion to 
carry a jib around with your crane? A. In regards to which company 
or both? 

Q. All of them? A. Well, when I was with B&R we did more 
excavating work when I was with B&R, and in doing so, we had a clam 
shell which we carried in somewhat the same fashion, and a few occa- 
sions we would carry a jib and doing so we had to use the choker and 
shackle, but we didn't use the jib or carry it with us enough to warrant 
making these clips up such as Crane Rental uses all the time and I was 
using myself. 

Q. Well then B&R used a choker and a shackle, which is a closed 
affair; is that correct? A. Correct. 

Q. Now, will you please explain what you said about it not war- 
ranting the use of this type of device, Plaintiff's Exhibit 1? A. Well, 
for B&R we might carry that jib maybe once or twice a year, but like I 
say we used the clam shell bucket and carried it, and I never asked Mr. 
Day and Mr. Whiteman to go to the expense to make these because of 
the little use that we did use them. 

Q. Isee. Are these handmade? A. They are. You usually have 
a welding shop make up or some employee of the company. 

Q. In other words, this is not standard equipment that comes with 
the crane or jib; is that correct? A. No, it isn’t. 

Q. Do you know who devised this method of carrying a jib? 

A. Mr. Carlton of Crane Rental devised it about eighteen years ago. 


* * * * * 


Q. Now you say you were with B&R for ten years, and during that 
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period you never had occasion to use this type of clip, cable? A. No, 
sir. : 

Q. When was the first time you had occasion to use it? A. When 
I went with Crane Rental. 

* * * * : * 

Q. Was this the only method that your company used to carry a 
jib? A. Yes. 

Q. Now, have you ever issued any instructions to your crane 
operators working for you relative to whether or not they should operate 
their cranes with the jib attached underneath by these cables and clips? 
A. Well, we always had the policy to remove the jib because the extra 
weight hampered our operation as far as having the weight there. If we 
had a heavy load, the extra weight there would hamper your operation, 
but that was the only reason. 


Q. In other words, if there was a light load, you saw no reason to 


necessarily remove that? A. No, we had done it. 
* * * * * 

Q. Now, when you send your crane out on a job, Mr. Thompson, 
what instructions, if any, do you give your crane operators? A. Well, 
the two most important that I would say it to operate the machine in 
every manner of safety possible, and to satisfy the customer. If the 
customer asks the crew to do something that in their opinion they don't 
think is safe, to refuse and get in touch with me. It's like we discussed 
a few minutes ago, the biggest thing is to satisfy the customer, do any- 
thing they want, unless it is in an unsafe manner. : 

Q. Do you give them any specific instructions relative to safe 
operations? A. Now, just what do you mean? In rental work you cover 
so many different type jobs. You may be working with pile drivers today 
setting iron, tomorrow for iron workers, and there are so many different 
things you do in rental, in different lines of work that I don't follow you, 


what you have in mind. 
* 
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Q. Now, on'the day before this accident, on March 26, did you 
have occasion to be consulted by your operator, Keller, relative to a 
possible safety problem with his crane operation? A. Yes, I did. 

Q. And what was that? A. We were ona job out Sheriff Road — 
I think the Safeway warehouse is behind that — and Mr. Keller was out 
there to put an air-conditioning unit on the roof, or some type of mech- 
anical machinery, and he saw that the load was too heavy for his 
machine, so he called me to tell me that the load was too heavy for the 

machine, that we needed a bigger machine to do the job. 

Q. Well, was that his judgment that the load was too heavy, or 
was it the foreman or the contractor to whom you had leased the crane? 
A. That was his judgment. Like I say, that is one of the things as far 
as the safety end of operating the machine is, that the boys are taught 
in apprentice school is not to overload your machine. 

* * * * * 

Q. Now your cranes, when they are rented out, of course they are 
always working under the general instructions of the contractor who 
rented them out as to what work to do; is that correct? A. That's 
correct. 

Q. Now, does the party who rented the crane have any authority 
to tell your crane operator how to operate his crane? A. I'm not real 
clear on that. Do you mean as to how, as far as the operation of moving 
the levers, and so forth, or just as far as placing his equipment or — 

Q. Well, for example, does the contractor have authority to tell 
your crane operator or direct him or overrule him in the setting up of 
the crane originally for operation? A. Oh, yes. We do — like if it's 
again where the customer — see, some customers say they have got this 
work to do and others say set your machine here and do this or do that, 
and you try to please the customer. 

Q. You mean you are referring to where you do the work; is that 


right? Is that what you mean, where the machine should be set up? 


A. Well, if I could go into a little detail, sometimes the operator we put 
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on a job and the contractor says he's got this or that toido, and that's 

all he will tell you what he's got to do, and the operator uses his dis- 
cretion where to put his machine to where he can be for the best working 
advantage, then other terms the customer thinks they have a better idea, 
and they tell you just the way they want to do it, and of course, getting 
back to satisfying the customer, we will do it his way as long as it is 


within safe reason. 
Q. And if your operator feels it is not within safe reason, then he 


won't do it; is that correct? A. That is correct. 

Q. Who is responsible for seeing that the crane is in a safe oper- 

ating condition before it works? A. Well, the crew's on it; they 
are right there. 

Q. Now, is it fair to say, Mr. Thompson, that your crane crew 
will follow the instructions of the lessee of the crane as to what work to 
do, where to do it, and will also follow directional signals from people 
on the outside who can assist in the work? Is that fair to say? A. I 
believe — In other words, I'm not sure I follow you. If 'the machine is 
on the job, they will follow the instructions of the contractor; yes. 

Q. In those respects that I just set forth? A. As to what to do, 
and like different type work usually there's always a man designated as 
signalman to signal the operator. With the engine running he can't hear 
voices, and we always rely on someone there to signal., 

Q. The people on the outside are in a better position to see what 
is happening; is that correct? A. That is correct. : 

* * * * : * 

MR. SPERLING: Now the pretrial order stipulates as to the ad- 
missibility, without formal authentication, the following: the Department 
of Health, Education and Welfare Mortality Table, and — 

THE COURT: What specific provision of the table do you want to 
be in the record, the life expectancy? 

MR. SPERLING: The life expectancy for white males and white 


females. 
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THE COURT: I assume there is no objection to this? 

MR. O'DONOGHUE: There is no objection. 

THE COURT: Very well. What are the life expectancies of the 
involved people? 

MR. SPERLING: Both of these people at the time of the accident, 
Your Honor, were 49 years of age. The average remaining lifetime of 
a white male, 49 to 50 years of age, is 23.61 years. 

THE COURT: Very well. I don't think many of them make it, but 
I guess that is what the table shows. 

MR. SPERLING: And the average remaining lifetime of white 
females between the ages of 49 and 50 is 27.62 years. 

THE COURT: Very well. 


* * * * * 


MR. SPERLING: The reasonableness of this has also been 
stipulated to, and I would like to offer into evidence, have marked and 


offer into evidence the retained copies of William Socash's Federal in- 
come tax returns for the years 1960 and 1961, the admissibility of which 
has been stipulated to without formal authentication. 

THE DEPUTY CLERK: Plaintiff's Exhibits 7 and 8, for identifi- 
cation. 


(Federal Income Tax Returns for 
1960 and 1961 were marked Plain- 
tiff's Exhibits Nos. 7 and 8, respec- 
tively, for identification.) 


THE COURT: Is there any objection to these? 

MR. O'DONOGHUE: I would like just to look at them, if I may, sir. 

THE COURT: Certainly. 

(The exhibit was handed to defense counsel.) 

MR. O'DONOGHUE: I have no objection, Your Honor. 

THE COURT: Plaintiff's Exhibits Numbers 7 and 8 will be admit- 
ted in evidence. 


* 
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JOHN J. SMITH 
called as a witness by the plaintiff, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, SPERLING: 
* * * * ' * 
Q. Now, in your capacity as Business Representative, are you 

thoroughly familiar with the duties and the responsibilities of pile driv- 
ers and pile driver foremen on the job? A. Yes, sir. 


Q. Now, directing your attention to occasions when a piece of 


heavy equipment, such as a crane, is operating on a job and where a 
pile driver foreman is in charge, can you tell us what authority, if any, 
the pile driver foreman may have in connection with the eereante of 
the crane? 

MR. O'DONOGHUE: Your Honor, I object to this. I don't think 
he has been qualified as the authority on relationships between the rent- 
ers of crane equipment and suppliers thereof. 

MR. SPERLING: Well, Your Honor, I think he, as the Business 
Representative of the union, the duties of the members of a certain 
trade, this is commonly a matter of jurisdiction and I think it is clearly 
within the scope of his knowledge. 

THE COURT: I will overrule the objection. 

Answer the question. 

THE WITNESS: What was the question? 

THE COURT: Read the question, Mr. Reporter. 

(The reporter then read the question as follows: "Now, di- 
recting your attention to occasions when a piece of heavy equip- 
ment, such as a crane, is operating on a job and where a pile 
driver foreman is in charge, can you tell us what authority, if 
any, the pile driver foreman may have in connection with the 
operations of the crane ?") 

THE WITNESS: None. 


BY MR. SPERLING: 
Q. Can he tell the crane operator anything about what is to be 
130 done? A. Oh, yes, in relation to the work, sure he tells him the next 
step that is going to be made with the crane, but in relation to the oper- 
ation of the crane he has none. 

Q. Well, how about signalling? A. Yes, they signal the operator. 

Q. What type of signalling is this? A. Hand signals. 

Q. How would you classify these signals? A. Well, where an 
operator can't see where he's moving, in all probability he's blind on 
one side where he can't see where he's going to swing the rig — let's 
say he's going to swing it this way and he can see out of this side of the 


cab, but he can’t out of that one. Then you direct him where you want 


him to go. 

Q. Allright. Outside of the signalling and telling him what work 
is to be done and where it is to be done, is there any other authority 
that a pile driver exercises over the operation of that crane? A. In 
relation to the crane, no he doesn't have any. 

* * * * * 

Q. Now, as such Chairman of the Negotiating Committee were 
you familiar with the wage that Billy Socash was earning at the time of 
his death in March 1962? A. Yes. 

Q. Well, would you tell us what that was? A. In '52 it was — 

Q. No, this is March 1962. If you have made any notations on it, 
you can refresh your memory. A. Four dollars and nineteen cents an 
hour. 

Q. This was at the time of his death; is that correct? A. Yes. 

Q. Now, are you able to tell us whether or not there was a reason- 
able likelihood that his earnings would have increased had he lived? 

A. Yes. 

Q. And why do you say that? A, Well, what it has done over the 
course of the last ten years. 

Q. Well, could you tell us what his wages have been over the course 
of the past ten years? A. In 1953 they were $3.09 an hour. That's 
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$3.00 base pay and nine cents health and welfare, and it went up 
from 1953 to 1962 at the time of his death, $4.14 an hour. That was 
$4.05 an hour for wages, plus nine cents health and welfare plan, anda 


fifteen cent pension plan. 
Q. And what are a pile driver's wages right now? A. Four dol- 
lars and thirty-four cents an hour as of this coming May 1st. 
Q. And is there any other further increase that is already pro- 
vided for by contract? A. Yes. 
Q. What is that? A. In 1965 we go to four dollars and forty-six 
cents and a half. : 
Q. Now, did you know how old Billy Socash was at the time of his 
death? A. Forty-nine. 
* * * * ; * 
Q. Did he have another job, to your knowledge? <A. He was Fi- 
nancial Secretary of the Local. 
Q. Was he paid for this? A. A hundred fifty dollars a month, 
Q. How long had he been Financial Secretary of the Local? 
A, I think from around '54, '55. 
Q. Now, would you say, or can you say whether there was a rea- 
sonable likelihood that he would have retained this job? A. Yes, sir. 
Q. Why do you say that? A. Well, he was so well liked that no 
one would even run against him, 
Q. Oh, this is an elected job? A. Yes, sir. 
* * * * 
CROSS EXAMINATION 
BY MR. O'DONOGHUE: 
Q. Mr. Smith, did Mr. Socash owe you some money at the time of 
his death? | 
* *x * * * 
THE WITNESS: Yes, sir. 
BY MR. O'DONOGHUE: 
Q. How much did he owe you? A. I think — I'm not too sure — 
but I think it was $300.00. I could be wrong. 
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Q. When did he borrow that? A. I was signing on a loan. 

Q. Ibeg your pardon? A. It was a loan that he had made. 

Q. Did he borrow the money from you? A. No, he borrowed it 
from the bank. 

Q. And then he didn't pay the loan; is that it? A. He was killed 
before he paid the loan. 

Q. And the bank looked to you? A. Yes, sir. 

Q. And did you pay it? A. Yes, sir. No, I didn't pay it. It had 
insurance on it that the insurance paid it. 

* * * * * 

Q. No. Had he borrowed any money from you? A. No. 

Q. He never had? A, Well, from time to time he may have; yes. 

Q. Inwhat amounts? A. Ten dollars probably or something like 
that. 

* * * * * 

Q. Well, you haven't worked for a company that was dealing with 
the rental cranes, have you? A. No. 

Q. You never as foreman have dealt with a rental crane, have you? 
A. I don't know. I wouldn't be able to answer that. I truthfully don't 
know whether Bill Hillson had rental cranes or whether Arundel brought 
in rental cranes or not. I can't recall. 


Q. In any event you don't remember them, an instance of dealing 


with one as a foreman with a rental crane? A. No, sir. 


Q. Now, your experience then is with cranes that were owned by 
the same company that you were working for; is that right? A. Yes, sir. 

Q. And so that all the employees of the crane and the pile drivers 
and the others were all working for the same company? A. Yes, sir. 

* * * * * 

Q. Now, you say that oftentimes the pile drivers were able to work 
as far as their ability was concerned, but there was no work available? 
A. That's right. 

Q. And were there also other times where the weather conditions 
prevented working? A. Yes, Sir. 
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Q. And during much of the winter months was that likely to be 
true? A. Yes, sir. | 


Q. And then in the spring and summer and fall there were often 


times when there was no work available? A. That's right. 

Q. And that's still the case, is it? A. Yes, sir. 

Q. So that it is impossible to tell, based on an hourly rate, any- 
thing like what a man would make in the course of a month or a year; 
is that correct? A. That's correct, 

* * * * i * 

Q. Did you receive from Mrs. Socash any sum of money after 
Mr. Socash's death at all? A. Yes, sir. 

Q. And what money was that? A, That was for money that Billy 
owed on his books. 

Q. Owed on the books? A. Yes, sir. 

* * * * i * 

Q. I'm afraid I don't understand. What books are you referring 
to? A. To the Local's books. He was Financial Secretary of the Local. 

Q. And he owed the Local some money? A. Yes, sir. 

THE COURT: Did this represent dues that he had collected and 
not credited; is that what it was? 

THE WITNESS: Yes, sir. No, it was credited, Your Honor, but 
under the system that we used he didn't go to the bank but maybe once, 
oh maybe once a month, once in two weeks, or whenever he found time 
to go, and there was money that he had collected that he hadn't deposited. 

BY MR. O'DONOGHUE: : 
* * * * oe 

Q. There was more credited than appeared in the bank; is that 
correct? A. Yes, sir. 

Q. And do you know what that difference was? A.: I don't remem- 
ber; no, I don't. : 

Q. Was it as much as $500.00? A. It could be. I wouldn't say at 
this time, because I don't remember. 


* * * 
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147 ROLAND P,. BLAKE 
called as a witness by the plaintiff, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SPERLING: 
* * * a 
THE COURT: Is there a pending question? 
(The reporter then read the question as follows: "Would 
you tell us what your experience has been in this field?") 
149 THE WITNESS: Fresh out of college in January 1912 I went to 
work for a firm of consulting engineers who were specializing in acci- 


dent prevention, fire prevention and management problems, and I was 


their first safety engineer. I have been in the field ever since until — 
BY MR. SPERLING: 

Q. What was the name of that first firm? A. The Independent 
Bureau of Philadelphia. I was with them until they went out of business 
in the depression. 

Q. What year was that? A. 1930- well, at the end of '33, 

Q. Now, what was your job with them over these twenty-one years? 
A. Well, I worked out through those years until I was in charge of all of 
their safety and fire prevention work as Chief Technical Director. 

Q. And what happened in 1933? A. The depression broke us, 
Our work was almost wholly with large production companies. Our 
clients list would read like Who Is Who In Industrial America, such 
people as DuPont, Eastman Kodak, steel companies and so on, public 
utilities companies. 

THE COURT: Just answer the question, what happened. 

150 THE WITNESS: Well, in the depression they cut down their fees 
for consultants and we soon ran out of business. 
BY MR, SPERLING: 

Q. Well, after that firm went out of business, where were you 

employed? A.’ I took and won a Civil Service examination for the job 
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of Safety Engineer with the United States Bureau of Standards, which 
work was later transferred to the Department of Labor because it had 
to do with occupational safety and health, and it was set up there as the 
Bureau of Safety Standards. 

Q. And how long did you remain with this job? A. Until I reached 
70 in '55, was retired but rehired on a temporary basis until three years 
ago, and I didn't want to go back to work any more. : 

Q. Now, has your entire professional experience from 1912 until 
three years ago been as a Safety Engineer? A. Safety Engineer and 
Industrial Hygienist in the field of safety and health, occupational safety 
and health primarily. 

Q. Have you ever taught in this field? A. Yes, Ihave taught 
courses at George Washington University and Maryland University and 


have been a visiting lecturer at a number of other universities and col- 


leges in the country. 

Q. And have you written any books in this field? A. Yes, a pres- 
ently used college text on industrial safety and a substantial number of 

safety publications by the Government Printing Office and by the 
National Safety. 3 

* * * * 
MR, O'DONOGHUE: May I cross-examine ? 
THE COURT: You may. 
BY MR. O'DONOGHUE: 
* * * * ! * 

Q. Now, what does that mean? You didn't have anything to do with 
the operation, but— A. I wasn't in charge of any of the operation, I 
was called in on jobs to see if they were being handled safely from the 
standpoint of the workers on the job, and I made my recommendations 
according to my findings. 

Q. And what sort of a study — what would you study in connection 
with that? A. Depending entirely upon the job. A job handling cranes, 
I would make quite a detailed study of cranes. 

Q. Well now, did you have occasion to do that? <A. Yes. 
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Q. When? A. Oh, let's see, the last time was about ten years 
ago, as I recall it. 

* * * * * 

Q. And prior to that time what work did you have todo? A. Well, 
the more important one I recall was the Hoover Dam job. 

Q. Now, did that involve the portable truck cranes? A. No, not 
the Hoover Dam job, not at that time. They came up in the picture later. 
Those were large fixed cranes and equipment operating on the rim of the 
canyon. 

Q. And the job you say you looked into ten years ago, did that in- 
volve truck cranes? A. Yes, a number of mobile cranes. 

Q. And what did you examine about them? A. The standard of 
maintenance primarily, and I didn't go beyond the crane itself. They 
were standard cranes, I did not go into the design or construction of 
the crane. I went in to satisfy myself that the maintenance was or was 


not adequate, but went primarily into the ways they were used on the 


job, the laying out of the job and the operation of the job. 

Q. Did you have anything to do with the transportation of the jibs 
in conjunction with the cranes? A, No, in none of those did they have 
that problem. 

Q. They had jibs, did they, connected with the booms? A. Not 
carried on the boom, They had jibs when — in this particular job when 
they wanted to extension a boom, they brought it back to the job shop, 
attached the jib and then took it back to the job. They did not carry the 
jib on the boom with them. 

Q. Have you had any experience with that sort of operation? 

A. Only in connection with my checking up on this accident. 

Q. So you don't know anything about them, the methods of carry- 
ing jibs or attaching them to a boom for the purpose of carrying them? 
A. Only this one. 

MR. O'DONOGHUE: Your Honor, I submit that he is not qualified 
as an expert in this field, 
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THE COURT: I cannot anticipate the questions that may be asked, 
but I will permit counsel for the plaintiff to propound questions. You may 
enter your objection to any question that you think is beyond the field of 
his professional experience. 

BY MR. SPERLING: 

Q. Now, Mr. Blake, showing you Plaintiff's Exhibit Number 1, a 
set of clips and steel cable, I ask you are you familiar with the method 
of attaching a jib to a boom by two sets of these cables? 

MR. O'DONOGHUE: Your Honor, I object. He has: already testi- 
fied that he is not familiar with that. 

THE COURT: I do not think the witness has answered this question, 
The question is whether the witness is familiar. I think he is entitled to 
answer the question, 

What is your answer? 

THE WITNESS: That I am familiar with this maattidd, 

BY MR. SPERLING: 

Q. Now, under this method to what are these clips attached, Mr. 
Blake? A. The jib is placed on blocks or other suitable supports at a 
height above the ground so that the crane boom can be lowered over it 
horizontally in contact with it, and then one of these is placed, is put 
underneath the jib and brought up around and the hooks hooked over the 
flange at each end. Then the crane is lifted, is backed off, and the jib 
is carried under the boom horizontally. | 

Q. Now, does Plaintiff's Exhibit 2-G show the ey this is hooked 
under that method? <A. Yes. 


Q. That shows it up against a cross member; is that correct ? 


A. That's right. It’s up against the cross member, the jib is. 

Q. Now, Iam going to ask you a hypothetical question, Mr. Blake, 
and I want you to make certain assumptions, take these assumptions into 
account in answering the question. Now, assume a 20-ton mobile con- 
struction crane, such as you see in Plaintiff's Exhibit 2-C-— A. Yes. 

Q. (Continuing) — with a 60-foot boom, 30-foot jib carried under- 

neath the main boom and fastened in the manner that we have just 
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Do you have an opinion as to whether or not it is reasonably safe 
to carry the jibin sucha manner? A. Ido, 

Q. And what is that opinion? A. That it is reasonably safe to 
carry it that way through the streets. 

Q. And why do you say that? A, Chiefly because nobody should 
be in a position to be injured if it fell, if it broke loose in effect, and 
secondly, with the weight of the jib downward on these two clamps they 
are in the strongest position — they are in the strongest position to hold 
it. 

Q. In what position is the boom when this crane is going through? 
A. Horizontally or nearly so. 

Q. Now, again assume all the facts that we have assumed in the 
first question, and assume further this welding machine shown in Plain- 
tiff's Exhibit 2-D being picked up and moved by the crane that you have 
seen with a man at each corner of the welding machine steadying it and 
with the boom of the crane up at a seventy-five degree angle to the ground 
and the jib fastened underneath in the same manner, 

Do you have an opinion as to whether or not it is reasonably safe to 
operate the crane under those circumstances? A, Ido. 

MR. O'DONOGHUE: I object to that, Your Honor. I don't think this 
witness has been shown to have any experience whatever with the opera- 


tion of jibs, or cranes or booms of this kind or under these circumstances, 


and it is only a guess by a man that's no more expert in the field than any 
of us laymen, 

THE COURT: I will overrule the objection to the question, Your 
objection is to the question as to whether he has an opinion, The witness 
has answered he has. I will assume that you also object to the next ques- 
tion, which undoubtedly will ask what his opinion is, That objection will 
be overruled. 

Go ahead. 

BY MR. SPERLING: 

Q. What is that opinion, Mr. Blake? A. That it is definitely un- 

safe, a definitely hazardous operation. 
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Q. And will you explain in detail why it is unsafe? A, Yes, When 


the boom is up at an angle, the clamp, the weight of the boom — of the jib, 
I mean — the boom is up at an angle — the weight of the jib comes down 
primarily on the bottom clamp, bottom fastening, and it's up there this 
way, and it has some motion up at the top, Also the clamp, which is over 

the flange, instead of holding down this way, with a load on it this 
way, is holding at an angle like this. Here is the boom and here is the 
clamp holding it at an angle. It is least effective, it's hold is least effec- 
tive at that angle. Then there is play. You have to have some play in 
that or the men putting the clamps on the boom wouldn't ibe able to get 
them around the jib and on to the flange. 

Q. When you say play, play in what? A. Play in the clamps there. 
There has to be some play there. When the load comes on the boom, you 
get a fish pole effect, you get some flexure. 

Q. Flection of what? A. Flexure of the boom, the crane boom. 

Q. Why is that? A, Because the load is on the end of it to give 
weight on the end, The crane boom cannot be built stiff enough not to 
have some flexure or it would be too heavy to do the job to be handled; 
therefore, they build them to take a certain amount of flection. Now when 
the load comes on that boom and it flexes out, this jib, which has some 
play there, is jerked after it. : 

Q. Is the jib, under this method, is it tight, flush up against the 
boom, or is there some distance between— A. No, there is some dis- 
tance between, There has to be or they couldn't use that device. They 
couldn't fasten it around the jib and hook it over the flange. So there has 

to be several inches of play there, and with that upper end of the 
jib free to move its weight down on the bottom flange-— 

Q. One moment, Mr, Blake. I don't understand the upper end free 
to move. A. The upper end of the jib. : 

Q. Why do you say that? A. Its weight is being carried on the 
bottom, the bottom flange, the bottom device there, and it has several 
inches play at the upper end between it and the boom. ; 
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Q. Does it have the same amount of play on the lower end? A. It 
does when it is horizontal, when the boom, crane boom is horizontal, but 
when the crane boom goes up, the jib slips down as far as the device there 
would allow it to, 

Q. Well, what is the shape of — is a jib straight or is it tapered? 
A. It's tapered toward the lower end. 

Q. Isee. All right, continue. A. Then when the flex occurs, the 
top of the jib is jerked toward the boom. There is a moment there where 
there is no downward pull on the upper fastening. It's as though that jib 
is weightless for a moment, and therefore the hold power of this flange, 
of this clamp, depending upon gravity, is removed, It is free to jump. 

Q. Would not this little ledge or kick plate prevent this clip from 
coming up off of the boom? A. No, it is only partially effective for the 
simple reason of the play in there. The play is great enough so that with 
the jiggling that is very likely to come free and the clamp jerk off, which 
is exactly what happened in this case, I am satisfied. 

MR, O'DONOGHUE: I will object to that. 

THE COURT: The statement will be stricken. 

BY MR. SPERLING: 

Q. Is there a safe way of attaching this jib to the boom? A, It 
would be perfectly easy to devise a means, and my understanding is that 
manufacturers do just that by securing the flange, or whatever you have 
that is attached to the crane boom, so that it cannot come loose; in other 
words, by through bolts, shackle bolts, or otherwise, 

Q. Do you mean a closed device? A, Closed device, a shackle 
clear around the end of its boom with this device bolted on firmly, or 
clamped on in some way that it cannot come loose except by breakage. 

MR, SPERLING: I have no further questions. 

* * * * 
CROSS EXAMINATION 
BY MR. O'DONOGHUE: 
Q. Mr. Blake, you never heard of this method of carrying a jib 


under a boom or operating a crane with a jib slung beneath it before you 
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were called into this case by Mr. Sperling; isn't that correct? A. That 
is correct, and I have looked into it. I can't imagine — _ 

THE COURT: No, just answer the questions. 

THE WITNESS: That is correct. 

* * * * i * 

THE COURT: No, just answer the question. Have you examined 
any equipment of this kind? 

THE WITNESS: Yes. 

BY MR. O'DONOGHUE: 

Q. What andwhere? A. I have to modify that, I examined the 
drawings for this kind of equipment that would be approved by the Indus- 
trial Commission, 

Q. Iasked if you had examined any equipment. A. No, I saw no 
other. 


Q. You haven't seen one of these cranes? 
THE COURT: The witness has said he has examined no equipment. 


BY MR. O'DONOGHUE: 
Q. Who told you how the jib was attached to the boom when it is 
slung beneath it? <A. This? 
Q. Who told you? A. How this one was? 
Q. Yes. A. Mr. Sperling showed me pictures, and so on, showed 
me how it was done, | 
Q. Now, did this cable go under the jib? A. Under the jib, one at 
each end, They put it under the jib and bring it up over and hook the hooks 
over the flanges of the boom, of the crane boom. 
Q. He told you that? A. He showed me how it was done. The pic- 
ture shows it very clearly. 
Q. Which picture shows it clearly ? 
(Exhibits were handed to the witness.) 
A, There is a picture right there. The jib isn't here, but it shows 
how the job is done. : 
MR, SPERLING: Your Honor, may the record show which picture 


he is referring to? 


MR. O'DONOGHUE: 2-G. 

BY MR. O'DONOGHUE: 

Q. Does it show, Mr. Blake, whether it goes through the jib or un- 
der the jib? A. No, it doesn't show that, 

Q. Well, then, have you seen any picture that does show whether 
it does or does not? A. No; I have not. 

Q. Do you know that it does not go through the jib? 

MR. SPERLING: Your Honor, I object to this because the evidence 
and the admissions of this defendant says that it is carried with the — 

THE COURT: I think the question is addressed to the credibility 
of the witness' direct testimony. I think this is proper cross-examina- 
tion. The objection is overruled, 

* * 
THE WITNESS: No, I do not. 
BY MR. O'DONOGHUE: 

Q. Did you make any investigation to determine what the practices 
were in this jurisdiction about the operation of these cranes with jibs ? 
A. Only to the extent of asking the people down at the Industrial Safety 
Commission. 

Q. Who was that? A. Fred Thomas, 

Q. Is that a District of Columbia agency? A. Yes, in charge of 
safety and inspection of industrial establishments in the District of Co- 
lumbia, including construction work, 

Q. Did he say whether or not any regulations existed in connection 


with it? A. There had not been none, but he said he would accept no 


more of this. 

Q. There had not been when? A, There had not been drawn be- 
fore. They were not aware of that particular hazard, 

Q. So there was no regulation against this in March of 1962; is that 
correct? <A. No, there was not. 

* * * * * 

Q. Now, Mr. Blake, were you shown anything which indicated where 

the clips were on the boom in relation to the cross struts? A. The picture 
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shows them against a cross strut, and that's the way they should be at- 


tached wherever possible. 

Q. It is 2-G, Ibelieve? A. Yes. 

Q. So that when the boom is raised, where does the weight go as 
far as the clip is concerned then? A. Well, when the boom is raised 
the load becomes increasingly cornerwise like this, diagonal, depending 
upon the elevation of the angle of the boom, and you would unquestion- 
ably reach the stage where only the entire load would come only on that 
corner of the clip, and that is a weakness. I can't imagine any competent 
safety engineer ever okaying it. 2 

THE COURT: Don't imagine. Just answer the questions. 

BY MR. O'DONOGHUE: | 

Q. So the weight would come into that angle there? A. Yes, sir. 
It's on the corner of the clip. : 

Q. And it would be supported at that corner? A. Yes. 

Q. Now, is it your thought that that might cause it to break because 
of the weight at that angle? A. It depends entirely upon the strength of 
the clamp. You can'ttell unless you know the strength of it, but it would 
have less area and less of a bite, if you know what I mean, on the support- 
ing flange, and all of the pull would be on that little corner, With the play 
there, that's very likely to jump out and have no holding power at all. 

Q. Now, you have not made any experiments of that kind? 

THE COURT: Answer the question. 

THE WITNESS: No. I thought I made it. Iam sorry, I did not mean 
not to. 

BY MR. O'DONOGHUE: 

Q. Now, Mr. Blake, if this is a 20-ton crane, what does that mean? 
A. Cranes are rated according to their lifting power, ability to lift at 
certain angles and at certain radii, and it is a nominal rating. 

Q. Well it means it is capable of lifting the rated amount? 

A. That's right, under specified conditions. 


* * * 
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Q. So a 20-ton crane, when it's at a seventy-five degree angle, 
could approach the 20-ton capacity in lifting; is that correct? A, I 
would assume so, Iam not familiar with manufacturer's ratings. 

Q. Now, if the boom were nearly erect, this fish-pole effect that 
you spoke of when a load is put down would be much less than it would 
be if the boom were, let us say, a forty-five degree angle? A. Yes, 
that would be true. 

Q. So the straighter up it is, the-— A, The less the fish-pole 
effect. 

Q. Yes. A. Unless you have a condition where the load comes 
more or less horizontally due to pulling away from something, but un- 
der normal operation what you state would be correct. 

Q. If the load is more or less directly under it? A, In the de- 
sign of cranes, booms, which I had something to do with many years 

ago, we figured the maximum flexure at a forty-five degree angle 
of the boom, 

Q. Isee. And did you figure it at other angles? A. Yes, but if 
the boom was made strong enough to take it at that angle, the other 
angles would be covered. 

Q. In other words, if it were a strong boom, the flexure wouldn't 
be very great even at forty-five degrees; is that it? A. It depends. 
We give it as you — in building and designing booms you have a continual 
compromise to make between weight, permissible weight of the boom, 
and the strength necessary, so that the — and that has not been uniform 
through the years because they have developed better metals that we 
didn't have before the Second World War. The result is that I can give 
you no definite figures as to either strength or flexure, but you will get 
flexure with every boom. 


Q. Well, your familiarity then is with flexure of metals prior to 


the Second World War primarily? A. No, the basic principle, as I say, 


is the same. The one thing, if I were called upon to design a crane boom 
today, I would have to dig into the properties of the metals that are now 
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presently being used. The principles would not change a particle. 

Q. But they would flex much less? A. I might be able to use — 
no, I probably would not try to get less flexure. There is no disadvan- 

tage to a moderate amount of flexure. What you have to have is a 
boom that is strong enough to do the job and flex without failure. You 
have to avoid failure. The flexure is not important if the boom is made 
strong enough to handle the work. 

* * * * ‘ * 

Q. If this 60-foot boom was carrying a load of less than two tons 
and was operating at an angle of approximately 75 degrees, the load 
would not nearly approach the capacity of the crane; isn't that correct? 
A. Yes, that is, a crane carrying a manufacturer's rating of 20 tons I 
would feel very safe in say[ing] that it is not approaching its capacity. 

Q. Now, if the load that was being lifted was lifted only a couple 
of feet off the ground, if it were something that was held at each corner 
by a man so that there were four men steadying it and helping to move 
it, and if it were put down gently those two feet, would that diminish the 
fish-pole effect on the boom? A. No, your fish-pole effect comes from 
when the weight goes off it, : 

Q. Yes. A. And not while it's in the air. When it's in the air, 
the boom is at a certain position. You take the weight off and you get 
your fish-pole effect. 

Q. Yes, but does the fish-pole effect depend upon the weight that 


was setdown? A. The greater the weight on the crane the greater the 


fish-pole effect when the weight is taken off. 

Q. So if something weighing possibly a ton was taken off the 20- 
ton crane operating at this high elevation it would be rather minimal, 
would it not? A. You would get less fish-pole effect, but hea need very 
little for the thing I described. : 

Q. Now, Mr. Blake, you spoke of manufacturers providing methods 
of attaching jibs to booms, 

Do you know anything about that, or were you just guessing? A. I 
inquired and was assured that manufacturers who furnish the jibs provided 
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positive means of securing it, but I did not go into it further than that. 

Q. Isee. Nor did yousee one? A. No, sir. 

Q. Now, who told you that, by the way? A. Fred Thomas again 
told me that. 

* * * * * 

Q. Mr. Blake, you spoke of examining certain diagrams down at 
the Industrial Safety Board. 

What were they? A. A pencil sketch showing they were in the 
process of developing their required standards, and they have not been 
approved. They were merely showing me how they proposed — 

Q. Just a sketch, a rough hand-sketch made? A. Just a rough 
hand-sketch. 

Q. That's what you mean by the diagram shown you? A. Yes. 

* * * * * 
HARRY E. TAYLOR, JR. 
called as a witness by the plaintiff, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SPERLING: 


Q. Will you state your full name and address, please? A. Harry 
E, Taylor, Jr., Route 2, Box 262, Brandywine, Maryland. 
Q. What is your occupation, sir? A. Iam an attorney. 


Q. Are you licensed to practice in the District of Columbia? 
A, Iam. 

Q. And are you so engaged in practice? A. Yes, lam. 

Q. How long have you been a practicing attorney? A. It will be 
fifteen years this October. 

Q. Now, Mr. Taylor, did a Mrs. Fay Socash ever consult you pro- 
fessionally? A. Yes, she did, 

Q. When was this? A. It was in the latter part of 1959. 

Q. Now, can you tell us what she consulted you about? A. At 
that time — 
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THE COURT: I assume for the record that all privilege is waived 
by the plaintiff in this case for this witness to testify as to these matters, 

MR, SPERLING: The plaintiff waives all privilege, Your Honor. 

THE COURT: Very well. | 

THE WITNESS: At that time her husband had left her and she came 
to me to determine whether she should do anything about obtaining sup- 
port. At that time I ascertained that her husband had left her with a sav- 
ings account of some three or four thousand dollars, and I told her that 
she should live on this savings account until it was dissipated, and at that 
time if she needed support, we would then represent her in obtaining sup- 


port from her husband, 
BY MR. SPERLING: 
Q. Do you recall whether it was a savings account in her husband's 


name, or— A. As I recall, it was a joint account that her husband had 
indicated to her that that was what he was leaving with her to support her- 
self on. | 

* * * * t * 

Q. Now, in your practice have you handled many domestic relations 
matters involving support? A, Yes, I have handled as many as the aver- 
age lawyer in general practice. 

* * * * 
CROSS EXAMINATION 
BY MR, O'DONOGHUE: 
* * * * : * 

Q. Did you advise her that if you went to court at that time that the 
Court would not award maintenance? A, No, I didn't tell her that. It 
was just my opinion that the Court would probably have told me that I was 
premature, that I should wait until she had used this money up before I 
made an application for support. That was just my judgment, 

Q. You didn't look up any law on the question? A. No, sir, I did 
no research on it. 3 

Q. Had you had any similar cases prior to that involving that situa- 
tion? A. No, sir. | 

* 
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FAY SOCASH 
the plaintiff, called as a witness in her own behalf, having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SPERLING: 
* * * * * 
Q. Now, what is your date of birth, Mrs. Socash? A. The 27th 
day of December 1912. 
Q. Where were you born? A, In North Carolina, 
Q. Incidentally, what was your husband's date of birth? A. Mine 
is the 28th. His is the 27th day of December, 1912. 
* * * * * 
Q. What sort of education did you have? A. Not too much. I 
finished the sixth grade, I think. I got married, 
Q. Did you ever do anything other than domestic work? A, No-— 
cafe, 
THE COURT: You must keep your voice up. 
THE WITNESS: Cafe work, domestic work, housework, 
BY MR, SPERLING: 
Q. When you say cafe work, do you mean waitress? A. Yes, 
waitress, that’s right. 
Q. Now, did you and William Socash have any children? A. No. 
* * * * * 
Q. Have you ever worked since you married William Socash? 
A. Some. 
Q. Did you work prior to his death? Between the time you mar- 
ried William Socash and the time he died did you work? A. Yes. 
Q. You did? What were you employed at? <A. I was helping a 
friend of mine run a rooming house. 
* * *x * * 
Q. Now, how much did your husband earn? A. Oh, he — well, 
when I was with him he brung home around a hundred and eighteen a 
week or so, 
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Q. And what was done with this money? A. He gave it to me ex- 
cept twenty or twenty-five dollars or so he kept for himself. 

Q. Was this money given to youas yours? A, No, he gave it to 
me to put in the bank and to use as I saw fit to run the house and the bills, 


and so on. 


Q. Well, in whose name was it put in the bank? A, Mine and his 


together, savings account. 

Q. Do you recall where it was put? A. Columbia Federal Savings 
& Loan, 

Q. Was it accessible only to you for drawing? A. No, the bank- 
book was in the bank for he and I both to draw out, if we needed money. 

Q. Now, did you have any money of your own? A. Yes, [hada 
little before I married him, 

Q. And did you combine that money with his money? A. No, not — 

Q. Did you have it ina separate account? A. Yes, had it ina 
separate account in the same bank, 

Q. Now, did there come a time when you and — Socash sepa- 
rated? A. Yes, 

Q. When was that? A. The 29th day of November 1959 — back in 
the middle of September 1959. 

Q. September do you say? A. November 1959. 

* * * * * 

Q. Would you tell us about the separation? A. oR, well, we just 
argued about staying out. 

Q. Don't mumble your words, please. A. Condes in, drinking, 
weekends, so on, just the usual thing. 

Q. And what did youdo? A, Oh, I just kept telling him and telling 
him about his drinking, well just weekends, you know, staying out week- 
ends, and so on, 

Q. Did he ever go to work drunk? A. Not that I know of; no, no 
indeed, 

Q. Well, who left, your husband or yourself? A. He left. 


* * * * i ok 
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Q. Now, after he left what did you do for support, Mrs. Socash? 

A. Well, Iwent to Mr. Taylor, Mr. Harry Taylor, and talked to him about 
alimony, and I told him I had some money in the bank, and he said well 
that would be my support for now as long as it lasted, and when it got down 
lower, to come back and we'll see what we can do then. 

Q. And did you in fact thereafter use that money for your support? 
A, Yes, I did. 

Q. Do you know how much of that money you used from the time he 
left until the time he died? A. Yes. It was $3,229.00 down to seventeen 
hundred and fifteen dollars. 

Q. You used $1715.00 over that period of time? A. Yes. 

Q. How did you manage on so little? A. Well, I just wasn't spend- 
thrift, I guess, only what I needed. 

Q. Well, where were you living? A. On 12th Street, Northwest. 

Q. That was until May of '61; is that correct? A. Yes. 

Q. And what did you do thereafter? A. I moved up with Mrs. 
Trautman, a friend of mine. 

Q. Did you have to pay any rent there? A, No, I worked for my 
room and board there. 

Q. Did you get any pay besides your room and board? A. Upat 
Mrs, Trautman's? 

Q. Yes. A. No. 

Q. How long did you stay with her? <A. From '61 to January, 
about the middle of January '62. 

Q. And what did you do then? A. I moved out to her daughter's, 

Q. To her daughter's? A. To her daughter's out at Hyattsville. 

Q. And what type of job did you have there? A. Housework, do- 
mestic and cared for her child, a little girl. 

Q. And what did you get for that? A. Ten dollars a week and room 
and board. 

Q. Now, do you know whether Billy Socash, William Socash, was 


supporting anybody else, or making any financial contributions to anybody 


else during the time of your marriage or thereafter? A. Not to my knowl- 
edge. 
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Q. Now, was he a poor provider or a good provider? A. He wasa 
good provider. I'd say he gave me about all of his money except twenty or 
twenty-five dollars he kept for himself, and the rest he gave me to put in 
the bank, to save and use as I saw fit, and to run the house on, pay the bills. 

oe * * * * 
CROSS EXAMINATION 

BY MR, O'DONOGHUE: 

* * * * H * 

Q. Did you have any income except what he paid you, that is, William 
Socash? A. Do you mean after we got married? 

Q. Yes. A. Did I have any income? 

Q. Yes. A. No. My private money is money I worked for before 
he and I got married, 

Q. And you put that ina savings account? A. I put it in the bank, 

@. What bank? A. Well, then I was living out in Tacoma Park 
where I was working, and I had it in that bank, and when he and I married 
I moved it down here to the Columbia Bank. 

* * * * } * 

Q. And how much did it amount to at that time? A. Oh, I don't 
know. It's been so long I forgot. I would have to look it up. 

Q. Now, did you add to that amount in the bank that was in your own 
name in the next few years? A. No, no, I just let it go as it was. 

* * * * * 

Q. Did you deposit any money that Mr. Socash gave you in that ac- 
count? A. No, What he gave me went into our account together, mine 
and his together. 


Q. Now, did there come a time when you had occasion to close that 


account that was in your joint names and open another one in your joint 


names ? 
*x * * * * 
Q. Isn't it a fact, Mrs. Socash, that that first joint account was 
closed on December the 7th, 1959 — no, wait a minute, excuse me — July 
the 23d, 1957? A. What account? 
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Q. The joint account that you opened at Columbia Federal Savings 
& Loan in 1954? A. 1954-—I don't understand what you mean. 

Q. Well, you opened an account in 1954, did you not? A. At Co- 
lumbia ? 


* * * * * 


Q. In your name and your husband's name? A. Yes. 
* * * * * 

Q. I mean'to say you closed an account that you had that was in 
your husband's and your own name and opened another one in the same 
savings institution in 1957. Do you remember that? A. Yes; yes, that's 
right. 

* * * * * 

Q. That is not what Iam referring to. Evidently you have no 

recollection of closing one joint account at Columbia Federal and 
opening another joint account at Columbia Federal in July of 1957? 

A. Yes, it's coming now. I lost a bankbook and I had to go down and 
make a new book. They made out a new account all over again. That's 
what happened, 

Q. They didn't issue a new book? A. Yes. I lost the bankbook. 

I went down to the bank and the lady down there said, ‘Well, we'll have 
to make you out another book."" And so she made out another book all 
over again, 

Q. Now, shortly after your husband left you, you changed the joint 
account to an account in your sole name, did you not? A. Yes. 

Q. What was the occasion for that? A. Well, I was advised to do 
that. 

Q. Who advised you to do that? A. Mr. Taylor, Mr. Harry Taylor. 


* * * * * 


Q. Do you know when you consulted him? A. Well, it was some 


time after we separated. I don't know if it was still in November or 
along the first of December. 

Q. And when did you change the account? A. Right after that, a 
little while after that. 
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Q. Some time early in December of 1959? A. Yes; yes, sir. 
Q. Which was about three weeks after your husband had left you? 
A, Yes, sir. 


Q. Do you remember giving your deposition in my office — 


A, Yes, sir, 
. (Continuing) — on December 19, 1962? And do sa remember 
eri sworn? 

Do you remember being sworn and being asked certain questions 
and giving certain answers? A. Yes, sir. | 

Q. Do you remember if you were asked this question at page 16 of 
the deposition? 

"Did you change the name on this bank account after he left 
you or after his death? 
"Later. Not at the time. I was waiting to see if he was com- 

ing back. It was a year later before I changed it.” 3 

Do you remember being asked that question and giving that answer ? 
A. Well, I thought that — no, that was when I had — a year later is when I 

had my son's name put on the book, wasn't it? 

Q. Well, when did you have William Socash's name taken off ? 

A, A year later, 

Q. Was William Socash's name still on the account until a year 
after he left you? A. Yes. 

Q. And it was not until then, some time around November of 1960, 
that you changed it to your sole name? A. Ihad the account put in my 
name only after, right after I went to see Mr. Taylor. That's when I had 
my husband's name took off the book and a year later I had my son's name 
put on the book, 

Q. Isee. So that's what you are referring to, 

What did you mean then when you said, "I was waiting to see if he 
was coming back.'""? A, I don't understand that question. 

Q. When you answered this question in the deposition, you said you 
did not change it immediately, "I was waiting to see whether he was com- 
ing back.” | 
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What did you mean by that? A. I meant by that I didn't have my 
son's name put on the book until a year after we separated, I waited and 
waited to see if he would come back. Well, a year passed and he didn't 

come back, so I didn't know what might happen to me, and where he 
might be, and so on, so for assurance I had my son's name put on the book. 

Q. In all of this time it was in your sole name, then, for approxi- 
mately a year? A. Yes. 

Q. Now, you had then in November of 1960 the account changed to 
one, in your name as trustee for your son? A, Yes, 

* * * * * 

Q. Now, let me ask you about this other account that you had orig- 
inally in your sole name. You said that at the time of your marriage you 
had about a thousand dollars? A. Iguess, I kept putting in, I worked 
all around, all over Washington different places, I took care of my money, 
saved it, 

Q. Now, do you remember that on November 10th, 1954, you had 
opened an account in your sole name at Columbia Federal in the sum of 
$425.00? A. Yes. 

Q. Would that be the correct amount? A. It might be. I can't re- 
member, 

Q. And you sometimes took money out of that account, is that so? 
A. No; no, I didn't take any out of my personal account, 

Q. Did you put money in your personal account? A. I don't know. 
I might have. Ican't remember. Did it say there I did? You must evi- 
dently been to the bank, 

* * * * * 

Q. You might have put money in and you might have taken it out? 

A. I can’t remember. 


Q. What would have been the source of any deposits you might have 
made? A, I don't know. 

Q. Would it have been money received from Mr. Socash? A, It 
might have, It could have. 
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Q. Didn't you tell us just— A. WhenI had his name put on my 
book, my personal book, and he says to me, "Well, why don't you put 
some in there, start building up your account.”" I said, "Do you mean put 
your money in my personal account?” He say, "You got my name on the 
book now. If anything happens to you I will get it." : 

Q. He told you to do that? A. Yes. 

Q. Didn't you tell us just a few minutes ago that you did not make 
any deposits of money received from him in that account? A, Well, I 
didn't remember putting any in there. 

Q. Do you remember now that you did? A. We discussed it. We 
discussed it a time or two, and so on, but no, I don’t remember. 

Q. You don’t remember that you put any in? A. No, I don't. 

Q. Did you tell Mr. Taylor anything about this account at the time 
you went to him for advice? A. No, no. 

Q. Do you know how much was in there, in that account at the time 
your husband left you? A. In my personal account or in mine and his 
account ? 3 

Q. In your so-called personal account? A. No, I don’ t. 

Q. You still have that account, do you? A. Do you mean personal 
account ? : 

Q. Yes. A. No, I put it all together. 

Q. You had it all put together? A. Yes. 

Q. And how much was in that personal account at the time it was 
all put together? A. I don't remember. 

Q. Would there have been as much as — well, at the time he left 


you, was there as much as thirty-two hundred dollars in that account? 
A. Might have — could have been. 
Q. Where did that money come from? A. It was money Thad 


saved to put in the bank, 

Q. That was given to you by Mr. Socash? A. Well, as I told you, 
he said when I had his name put on my book, he said, "Why don't you 
start building your account up, too, some now.” And I said, ''With your 
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money?" He said, "Yes." He said, "My name is on the book." 

Q. By the way, Mrs. Socash, when you gave this deposition and 
were asked about money that he had given you and how much you had at 
the time he left you, youdidn't mention this account at all, did you? 

A. Well, I wasn't asked about any personal account at the deposi- 
tion that Iremember. I don't remember any personal account being 
asked me at the deposition, 

Q. Well, your husband's name was on it at the time he left you, 
was it? A. Yes. 

Q. So that it was not entirely a personal account, was it? A. No, 
not after I had his name put on it. 

Q. And you had that done in 1958? A. I believe I did, like some- 
where along there. 

Q. Now, isn't it a fact that there were often times when he didn't 
give you any money from his paycheck? A. That was one time back in 
'57, I think, along the spring of the year. He wasn't working too good, 
didn't have much money. We had a little argument, and so on, and he 
didn't give my any money there for a little while, but that was the only 
time that I can recall that anything like that happened, 

Q. Do you remember this question and this answer that you gave 
at that deposition: Question — 

THE COURT: What page? 

MR. O'DONOGHUE: Page 15, Your Honor. 

"But'he gave you just as much money when he was gambling? 

"Answer: No, not all the time. It varied, If he had it, he 
would give it to me and if he didn't he wouldn't. And he would get 
mad at me. Sometimes we would get into an argument and fuss 
about it and he wouldn't give me anything for a month at a time, he 


wouldn't give me no money at all. Sometimes I drew out money 


from the bank when he was mad at me and wouldn't give me any- 
thing." 
Do you remember that question? 
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THE WITNESS: I don't remember saying that in your office. I 
might have said that down at the Compensation Board, put I don't remem- 
ber saying that in your office. : 

BY MR, O'DONOGHUE: 

Q. Well, wherever you said it, it is true, isn't it? A. That it 
would vary, yes, different times, but he provided for me pretty good, I 
can say that much, Otherwise I couldn't have saved = much money in 
the bank if he didn't have. | 

Q. Then you were asked this question on the same » page following 
that former answer: 

"These events occurred in the last five or six years?” 

And you answered: | 

"Well, that was '57, around '57 when he ot mad at me and 
didn't give me any money for three or four months. I went to the 
bank and drawed out money and I lived off it." | 

A. Yes. Idon't remember saying that in your office, I probably 
said it at the Compensation Board, but I don't ao saying that in 
your office. | 

Q. Now, Mrs. Socash, it's a matter of fact, isn't it, that your hus- 
band for some five or six years before your separation was gambling 
and drinking quite regularly? A. No, it is not. ! 

Q. Well, when did he start drinking and gambling? A. All along 
that we was married, The last three or four years he was out a little 
more than he was, but he came home. He took me out some, and then he 


went out and he gambled some, but he always would a that I was pro- 


vided for. I had money. 

Q. And did it get worse as time went on, the gambling and drink- 
ing? A. Well, no. Yes, a little, until it begin to get on my nerves and 
I just told him that something had to be done, now either oe home more 
or I said something has just got to be done. 

Q. Did you say he just went wild? A. Huh? 

Q. Did you say he just went wild in the last two or three years? 
A. No, I don't remember saying he went wild. ! 


211 


72 


Q. Well, Mrs. Socash, do you remember being asked these ques- 
tions and giving 'these answers at page 14 of your deposition? 
"When did the drinking begin on his part? 
"Answer: Well, he drank before we were married some week- 
ends but when he was working on a job he didn't go to work drunk. 
He was always sober when he was working. He would drink week- 
ends, He would come home drunk nights, but when he left for work 
the next morning he was all right. Before he started this staying 
out so much, he didn't drink too much, but he did drink weekends, 
especially since we were married. 
"Did he then start drinking more? 
"Answer: Later, along in the last five or six years, or four 
or five years — that last two or three years it kept getting worse. 
He got in with a bunch of gamblers and so on, and he just went wild,” 
And you were asked: 
"Where did he gamble, do you know that? 
"Answer: He was never one to tell me anything. All he 
would say was there was a big game down the street, but he wouldn't 
say where." 
Do you remember those questions and answers? A. Yes. 
Q. Are they the truth? A, Part, yes. That's when we begin to 
start breaking up. That's when I clamped down on him, I couldn't take 
it any longer, and I just got — 
* * * * * 
Q. What was it you couldn’t take any longer, Mrs. Socash? 
A. Staying out, and so on. 
Q. How often did he stay out? A, Oh, weekends, He was home 


during the week, but it was on weekends he was gone right much, and 


sometimes he'd take me out, and then again he'd just stay out. It was 
getting on my nerves, and , like I say, something had to be done about it. 

Q. Now, do you remember the circumstances of your separation? 
A. Pardon? 
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Q. Isaid do you remember the circumstances of your separation? 
A, Yes, I'll try to. 

Q. Could you tell us about those events, that event? A. Well, he 
had been out and he came in, and of course we got in an argument. He 

212 always accused me of being on his back for this or that. 
* * * *x * 
@. Iam afraid I didn't understand that answer. 
THE COURT: Being on his back, the witness said, 
BY MR. O'DONOGHUE: : 

Q. Oh, Isee, A. And just one word brought on another, and he 
said that — I was just backed up against a wall, I said, "Now, something 
has got to be done about this. It can't go on like this,” He said, "Well, 
you're getting good support, you're getting plenty of money and every- 
thing you want," and so on, "money in the bank." I said, "That's not the 
thing of it." 

Q. Now, was he staying out much of the time then? A. Just week- 
ends. He would work, but weekends he was out a lot. I mean once in 
awhile he would take me out on Saturday or Sunday. 

Q. Well, do you remember being asked this question at page 6 of 
the deposition and giving this answer: 

"Tell us the circumstances surrounding your separation in 


some detail. 


"Answer: Well, he was staying out so much of the time. He 


was never home there. He goes out and stays and comes home 

Monday or Tuesday, maybe, or since, any time he wants to come.” 

A. There was a couple of times there he came in — he went out on 
Sunday and came back on a Monday, but I don't remember saying he stayed 
until Tuesday. | 

Q. Is that answer right or wrong? A. Which one? 

Q. ThatI read to you? A. About staying Monday or Tuesday? 

Q. (Reading) "... maybe, or since, any time he wants to come.” 

Well, you remember giving that answer, do you not? 
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THE COURT: Do you remember giving that answer? 
THE WITNESS: I don't know. I probably did. 

BY MR, O'DONOGHUE: 
Q. And do you remember being asked: 

"How long had that been going on?" 


And answering: "The last five or six years of our marriage." 
A. Well, not as bad then as it was up to the last two or three years, 


couple of years or so. 

Q. And then do you remember being asked the question: 

"The last five or six years?" 

Your answer was: 

"Yes. He would go fishing, For instance, he would come in 
and say, 'Iam going fishing’, and he just ups and goes. I don't know 
where he was at. He would come home Sunday night or maybe Mon- 
day morning or Monday noon or Monday afternoon with a bunch of 
fish. He will say, 'I went fishing.’ I will say, 'Why didn't you call 
me?' He would say, 'I don't have to call; I wanted to go," just like 
that. This went on like that for five or six years. He was drinking; 
he would come home drunk, messing up the place all over. I was 
more of a housemaid than a wife. I put up with him, but I got tired 
of it," 

A, Yes, 

Q. Do you remember giving that answer? A. Yes. 

Q. Is that a true answer? A. Down at the Compensation Board I 
gave that answer. 

Q. Now, did this behavior of his affect your health? A. Well, I 
guess it would have if we had stayed on together. That's why I told him 
that something had to be done, that I couldn't put up with it much longer. 
So he said, "Well, I'll get out then, I'll leave.” And he left. 

Q. Now, did your friends say anything about how you looked as a 
result of this situation? A. Well, I might have mentioned, said some- 

215 thing — a couple of friends asked me if I was sick or I wasn't feel- 
ing good, or something. I don't remember. 
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Q. You don't remember whether they said anything like that? 
A, It seemed to me like I believe Mrs, Trautman one time said, "Fay, 
you don't look good." She said, "What's the matter, are you and Bill hav- 
ing trouble?" I said, "Oh, I don't know.” I just passed it off like that. 

Q. Well, do you remember — does this refresh your recollection, 


question at page 7: 
"When you got tired, what did you do? 
"Answer: I just wondered if something would break. I 


couldn't go on, My nerves were getting raw. 'Heavens,' people 
would say, noticing how bad I looked, "You better do something,’ " 
And the rest of that answer: 3 

"So I just put it to him, I said, 'I can't put up’ with it.' He 
said, 'I am not giving up my friends for you.' And | he said, ‘Iam 
not giving up my gambling for you. Iam not giving' up my drink- 
ing for you. Iam going to do as I please and if you don't like it, 
you can leave.' I said, 'lam a woman, I want to be your wife or 
not your wife. You can either come home or you can leave.’ He 

216-270 said, ‘If you don't like it this way, I do,’ and he says, "You can 

leave, just like that, and I said no. This happened over and over 
again and I just got so I couldn't stand it no longer.” 
A. And he left. 


* * ' * 


Washington, D, C. 
Thursday, March 5, 1964 


* * * * 
CROSS-EXAMINATION (Resumed) 
BY MR. O'DONOGHUE: 
* * * * ik 
274 Q. Do you remember, Mrs. Socash, at the time of the deposition, 
on page 24, you were asked the question: : 
"Question: Did you have any discussion with him about that 
bank account at the time he left or shortly before? 
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"Answer: No, that wasn't brought up. We never discussed 
the money, who was to have it and who wasn't to have it, I just had 
it in there for us, if I wanted it or he wanted it, when we were to- 
gether before we separated." 

Do you remember that question and answer? A. Yes. 

Q. Is that answer correct? A. Yes, as far as I know. 

Q. That there was no discussion about the bank account at the time 
of your separation? A. No. No more than just when he left, he said, 
"There's money in the bank, live off of it’, you know, as he was leaving 
out the door. 

* * * * * 

Q. After you separated from him, did you have any contact with 
him whatsoever? A. One time about a year or so later, Iran into him 
on the street and'I said, ''Hello, how are you?" And he said, "Don't 
bother me," and he just went on across the street, you know. He said, 
"Don't bother me, woman," something like that. 

Q. Did you ever attempt to get him on the telephone? A. No. 

Q. Did he ever call you? A, No. Well, for a year or so there, I 
didn't know where he was at, where he went. Then I heard that he had 
moved around the corner on I Street, A friend of mine said, "Did you 
know your husband is living around the corner on I Street?” I said, "No, 
I didn't," 

Q. Did you ever write to him or did he ever write to you? A. No. 

Q. Did he pay you any money between November 15, 1959 and the 
date of his death? A. No. 

Q. Did he provide for you in any other way aside from money? 

. No. 
Q. Like giving you any presents or anything? A. No. No, sir. 


* * * * * 


Q. Now, did you go to the place where Mr. Socash had been living 


to look over his effects? A. Yes, after I went to Mr. Sperling, the next 
day. 
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Q. Did you find any assets there? A, What do you mean? 

Q. I withdraw that question. I will rephrase it. Did you find any 
money? A. No, there was no money amongst his stuff. | 

Q. Was there any bank book or any indication of any money in the 
pank? A. No, sir, I didn't find nothing like that. 

Q. Did you find anything of value whatever? A. No, sir. 

Q. No stocks or bonds or anything of that nature? A, No, sir. 

Q. Now, did you find any evidence that he owed any money? 

A. No. No. 

Q. Did you later find out that he owed money? A, Yes. 

Q. Who did you determine that he owed money to? A. Mr. Smith. 

Q. How did you find that out? A. He told me. We discussed it 
and he said, "Bill owes me some money and he owes a fellow named Mr. 
Russell Gray some money." ! 

Q. Did he say how he happened to owe him the money? A. No, 
he didn't. Well, Mrs. Gray, Russell Gray — 

Q. Iam talking about Mr. Smith, A. No. 

Q. Did he say how much your husband owed him? A. He said he 
owed him $500 — $504, 

Q. Did he say he had borrowed that from him? A. ‘No, he just 
said Bill owed him some money. I asked him how much, He said about 
$500; I believe $504. 3 

Q. Did he say anything about owing the union any money ? A. No, 
not to my recollection, he didn't. He just said that Bill owed him four or 
five hundred, I believe $504. : 

Q. Five hundred and four dollars? A, Something like that, 


Q. Now, you say you found out that he owed somebody else some 
money. Who was that? A, Mr, Russell Gray. 
Q. How much was owedhim? A, Two hundred dollars. 


Q. Was that Mr, and Mrs. Russell Gray? A. Yes, sir. 

Q. Was the amount $250 rather than $200? A. I don't know, $200 
or $250, Seems like she said $200 — he owed Mrs.Gray $150 and he owed 
Mr. Gray $100, That would make it $250. 


Q. Yes. A. Yeah. 

Q. Did they tell you what he owed them this money for? A. Who, 
Mr, Gray? 

Q. Yes, or Mrs. Gray. A. No. She came up to where I was stay- 


ing during the week after the funeral and told me that Bill owed her and 


Russell some money. I asked her, "How much?" And she said, "Me 
$200 and Russell, $100." I said, "When did he get it?" She said, "Not 
too long ago." 

Q. In other words, since he had separated from you, was it your 
understanding? A. Yes. Isaid, "Well, when I collect some of the in- 
surance, I will pay you.” 

* * * * * 

Q. Now, Mrs. Socash, as far as the original joint account that you 
had with your husband at the savings and loan association, do you remem- 
ber that you left the book at the bank for convenience and for safety with 
that first account? A. Yes, and sometimes I would bring it. He would 
tell me to bring it up to the apartment and let him look at it. 

Q. And when you closed that account out and opened a new account, 
then you took the book away from the bank and kept it at your apartment, 
isn't that so? A. When? 

Q. In 1957, You opened it in 1954 and closed it in 1957? A. I 
lost a book along there somewhere — 

* * * *x * 

Q. Now, wasn't the reason that you closed out that first account 
and opened the second in order to remove the book from Mr, Socash's 
ability to get hold of it and withdraw the money? A, No, it was not, 

He had the access of that book any time he wanted to. I kept it at the 
house and I put it in the bank sometimes. 

Q. Isn't it true he withdrew some money during the period the first 
bank account was opened between 1954 and 1957? A. He drew some 
money ? 

Q. Yes. A. Why sure, he had the access of the book. He could 
draw money out if he wanted to. 
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Q. Isn't it also true that after you opened the new account in 1957, 
he never withdrew any money thereafter? A. No, he would always leave 


it up to me, I mean, to draw the money out for bills. 


Q. I mean he never did draw any money out of that second account, 


isn't that true? A, No, No. 

Q. Now, isn't it true, Mrs. Socash, that at the time of your separa- 
tion on November 18, 1959, there was $3,254.19 in one of those accounts ? 
A, Yes. | 

Q. And $3,229.58 in the other account? A. I believe so, As best 
I can remember, yes. | 

Q. So that in the two accounts made up of money contributed by 
Mr. Socash with the possible exception of $425.00, there was a total of 
$6,483.77. A. At the time of his death? | 

Q. No, at the time of your separation, A. Yes, at the time of our 
separation; yes. 

Q. Now, isn't it also true that at the time of his death, there was a 
total in the two accounts of whatever changes had been made in the desig- 
nation of the ownership of those accounts, an amount of $5,179.44? 

* * * * H * 

THE COURT: This is at the time of death; is this your question ? 

MR. O'DONOGHUE: Yes, Your Honor. | 

THE COURT: Very well. 

THE WITNESS: Yes. 

BY MR, O'DONOGHUE: 

Q. Indicating a net withdrawal in the period from the time of your 
separation until the time of his death of $1,304.33. 

293 THE COURT: I believe this is just a matter of arithmetic now. 

MR, O'DONOGHUE: I know it is, Your Honor. Perhaps I should 
save it for argument. | 

* * 
BY MR, O'DONOGHUE: 

Q. Mrs. Socash, during the time that you and Mr. Socash lived 

together, you have testified that he gambled, Do you know the source of 
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money he used for this purpose? A. Money he kept from his pay every 
week and money he made down there for the secretary-treasury. 

Q. He kept all that money that he made as treasurer of the union? 
A, Yes. That is why he gave me the biggest part of his salary. 

Q. He never turned that over to you, that $150 a month? A. No, 
that was his spending money to do as he pleased with it. 

Q. Mrs. Socash, are you presently receiving compensation as a 
result of Mr. Socash's death? A. Yes. 

MR, SPERLING: Objection, Your Honor. I don't know what rele- 
vancy that has. 

THE COURT: It might have some legal significance as to the recog- 
nition of the witness’ status. I don't know that it goes to damages. I will 
permit the testimony. 

Was the question answered, Madam Reporter ? 

(The reporter indicated there was a response.) 
BY MR, O'DONOGHUE: 

Q. What is the amount of that, Mrs. Socash? A. One hundred and 
forty-seven dollars a month. 

Q. Did you receive any other compensation as a result of his injury 
or death? A. After he died? 

Q. Yes. Imean as compensation from the Workmen's Compensa- 
tion Act. A. I collected his insurance. 

Q. Now, was that something that he had taken out himself? A. Yes. 

He had a private insurance with Life and Casualty and he had an in- 
surance, 

Q. Iam not asking you about that; Iam only asking you about wheth- 
er you received any sums for hospital or anything else in connection with 


his death and hospitalization. A. Carpenters' Welfare, I received from 


that insurance. 

Q. Did they pay the hospital bills directly or did you pay them? 
A. I paid them, 

Q. Did you receive money from the compensation carrier for this 
purpose? A. Four hundred dollars I received. 
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Q. Did you receive any other amount from the compensation car- 
rier? A. Two hundred and fifty from the Veterans Administration and 
$255 from the Social Security and $600 from the Carpenters’ Union, 

Q. That was insurance? A. One hundred and a dollars for the 
Pile Drivers' Insurance Union, 

* * * * 

Q. Oh, you have just one child? A. One child, yes. 

Q. Did you pay for his support during the time you were married 
to Mr. Socash? A. My son, no. 

Q. Did you, by the way, take money out of the building and loan 
association for the purpose of paying for trips to see him and your grand- 
children? A. After we separated, I did, yes. 

Q. How often did you do that? A. About three or four times, I 
think, | 

Q. How much would that cost you? A. One time I think I drew 
about $30; another time, I drew $20 or $25; and again about $25. Some- 
thing like that, 

* * * * | * 

Q. Did you give any money or presents to your grandchildren? 

A. Yes, I buy presents for my grandchildren. 

Q. Did you give them any money between the time of your separa- 
tion and your husband's death? A. No, I bought them presents. 

* * * * * 
REDIRECT EXAMINATION 

BY MR. SPERLING: 

* * * * * 

Q. Mrs. Socash, I show you Plaintiff's Exhibit No. 12 and ask you 
if you can identify that? A. This is the bank book where my husband, 
Mr. Socash and I had a savings account together, | 


Q. Is that the joint account you referred to that was in existence 
at the time he left? A. Yes. 
Q, I show you Plaintiff's Exhibit No. 13 and ask you whether you 
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can identify that? A. This is where I had my husband's name took off 
our joint account and put it in my name, 

Q. Ishow you Plaintiff's Exhibit No. 14. Can you identify that? 
A, This is where a year later I had my son's name put on it, 

Q. Now, do you know what the withdrawals were from these ac- 
counts during the period from the time your husband left you until his 
death? A. You mean what it amounted up to? 

Q. Yes. <A. About $1,715.00. 

MR, SPERLING: I would like to offer Exhibits 12, 13 and 14 in 
evidence, 

THE COURT: There being no objection, Plaintiff's Exhibits 12, 
13 and 14 will be admitted in evidence. 


(Plaintiff's Exhibits Nos. 12, 13 and 
14 for identification were received 
in evidence.) 


* * * 
RECROSS- EXAMINATION 
BY MR. O'DONOGHUE: 
Q. Mrs. Socash, Exhibits 12, 13 and 14 are books that we might 
call those were one series of accounts at the Columbia Federal. 
Now, you had another series of accounts there that you called your pri- 
vate or personal accounts. Where are those books? A. They are at 
home, I didn't bring those. I didn't think they were going to be in, so 
I brought the books to Mr. Sperling. 


Q. When did you first tell Mr. Sperling about this second private 
account that you had? A. I think I mentioned that yesterday, didn't I? 

Q. That is when you first told him about it? A. The second ac- 
count — I believe I did. I don't think I mentioned that private account to 
Mr. Sperling before. I don’t remember, 


* * * 
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ALFRED WRIGHTMAN 
called as a witness on behalf of the plaintiff, having been first duly sworn, 
was examined and testified as follows: 3 
DIRECT EXAMINATION 
BY MR. SPERLING: 
* * * * : * 
Q. Now, are you employed in that business or do you have your 
own business? A. I have my own business, 
Q. What is the name of that business? A. B & R'Crane & Shovel 


Company. 


* * * * * 


Q. Isee. Since 1957 or 1958, you haven't been renting out cranes, 
is that right? A. No, I haven't, : 

* * * * H * 

Q. Are you familiar with a method of attaching a jib to the under- 
side of the main boom with two sets of cables and clips of the type I now 
show you? Iam now holding up Plaintiff's Exhibit No. 1.. A. Iam not 
aware of that one, no. That was apparently developed after I got out of 
the crane business, 

Q. Have you ever seen this one since? A. From ie to time, 

I have been on a job where Iam doing the excavating and a crane moves 
in, I have seen this type of clamp used, 
* * * *x * 

Q. When you were in the business, did you carry a jib like that 
fastened underneath the main boom? A, Yes, we carried a jib from 
time to time when we had to. Most of my work was clam work and I 


carried the jib on the pick-up, but there were times when I had to carry 


the jib underneath the crane boom, 
Q. You did sometimes carry it under the main boom? A. Yes. 
Q. And how was it attached? A. We used a cable and wrapped 
it around the jib and around the frame of the boom and hooked it with a 
shackle, 


84 


Q. How did that differ from this arrangement? A. Well, we just 
wrapped it around the jib and then wrapped it around the boom itself, and 
it just held it that way. 

Q. Were there any open hooks on that arrangement? A. No, there 
weren't open hooks, The shackles were a circle affair which you pinned 
at one end, 

Q. Isee. Now, I show you Plaintiff's Exhibit No. 2-G and ask you 
if this is the way you understand that these shackles are fastened to the 
main boom ? 

THE COURT: Shackles? 

MR, SPERLING: Clips. 

THE WITNESS: This is not a shackle. 

* * * * * 

MR, O'DONOGHUE: Your Honor, I object to this line of question- 
ing. I don't know if this man is supposed to have been called as an ex- 
pert. I don't know that he is qualified, He certainly gives no indication 
of knowing much about the business at the time of this accident. 

THE COURT: I don't think there has been any question yet ad- 
dressed to the evidence in this case. I assume this is a foundation, I 
will overrule your objection at this time. You may enter your objection 
when some question is asked which relates to the circumstances of the 
present case. 

* * * * * 

THE WITNESS: This is apparently the way it is done on this type 
of rig to hold the jib on. 

BY MR. SPERLING: 

Q. Have you ever observed it done this way? A. I have never 
seen this — I have seen them on the job as I get on there with my equip- 
ment but I haven't scrutinized it closely. As I understand it, this is a 
system used or developed subsequent to the time we carried the jib un- 
derneath the boom. 


Q. Now, from your experience in this business, do you have any 
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opinion as to whether or not this is a reasonably safe method of carrying 


a jib underneath the boom ? 
MR. O'DONOGHUE: Objection, Your Honor. 
THE COURT: Your objection is sustained, 
* * * * 
BY MR, SPERLING: | 

Q. Now, do you feel you are qualified to testify as to the safety or 
hazards in a method of fastening a jib to a boom? 3 

MR, O'DONOGHUE: I object, Your Honor. I don't think the way 
the witness feels is of any significance. : 

THE COURT: He may answer no. I will overrule your objection. 

Read the question, Madam Reporter. | 

(The pending question was read by the reporter.) 

THE WITNESS; All I could say is — | 

THE COURT: No, just answer yes or no. Do you think you can 
testify as to the safety factors in this type of fastening? _ 

THE WITNESS; I couldn't answer yes or no, but I could give an 
answer from my own thinking without giving my full opinion. From my 
experience — 

THE COURT: No, Just a minute. 

BY MR, SPERLING: 

Q. You cannot answer yes or no to that question, is that correct? 

THE COURT: The witness has said he couldn't answer yes or no 
to your question, 

THE WITNESS: I can give an answer yes and no. 

THE COURT: Just a minute. 

MR, SPERLING: I have no further questions, 

* * * * * 

THE COURT: In the present state of the evidence in this case, the 
Court is required upon the defendant’s motion to view the evidence in the 
light that is most favorable to the plaintiff and, further, to recognize that 
much of the testimony is not refuted at the present time. | 
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Doing that and attempting to disassociate the Court's function as 
trier of the facts from any knowledge that the Court may have of physics 
or of the coefficient of friction or the center of gravity or the center of 
balance, or anything of that kind, and attempting to view the evidence in 
its present state from the viewpoint of the average person and the juror 
in the jury box, the Court is of the opinion that the plaintiff has estab- 
lished a prima facie case at this point on the issuance of negligence. 

For this reason, the Court will deny the defendant's motion for 
judgment at this time but in doing so, the Court is not passing upon the 


question of whether there has been established competent evidence of 


any damage to the plaintiff. I do not feel prepared, in the light of the 
arguments made on both sides of the case, to say at this time and with- 
out further research whether damages have or have not been established. 
I will, consequently, reserve this issue for further study in the 
light of additional evidence that is offered in the case and for anything 
that counsel may desire to submit in writing upon this point. 
* * * * * 
GEORGE ALLEN KAUFMAN 
called as a witness on behalf of the defendant, having been first duly 
sworn, was examined and testified as follows: 
THE COURT: You may proceed, Mr. O'Donoghue. 
DIRECT EXAMINATION 
BY MR. O'DONOGHUE: 
* * * * * 
Q. What is your occupation? A. Well, Iruna crane rental com- 
pany. 
Q. What is your position in that company? A. Iam one of the 
officers. 
Q. How long have you had that business, Mr. Kaufman? A. Well, 
I have been in it about 23 years myself, 
* * * * * 
Q. So, ever since you came out of the Army, you have been with 
this company? A. Yes, sir. 
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Q. Did you establish the company? A. No, my father did, 

Q. What did you say the name of the company was? A. Crane 
Rental Company. | 

Q. Where is their headquarters? A, We are in Northwest on W 
Street. 

Q. How much equipment do you have, Mr. Kaufman? A, We have 
27 pieces of equipment, 

Q. How many of those are cranes? A. They ae cranes, 27 
cranes, | 

Q. Do you have cranes on which jibs are attached — A. Yes, sir. 

Q. —for operation? A, Yes, sir. | 

Q. Have you operated cranes yourself? A. Yes, sir, 

Q. For what period of time did you do that? A, fue say 
roughly ten years. | 

Q. You are not doing that at the present time ? A No, sir, Oc- 
casionally, I go out. 

Q. Now, in this crane rental, can you describe stuething of the 
nature of that business, how it operates? A. Yes. We have these cranes 
available with operators, When a customer calls in for a crane for a cer- 
tain job, why, we send a crane out with an operator. | 

Q. Now, do you ever take a jib along with it? A. Quite often, 

Q. Now, how is that jib carried through the streets to the job? 

A. It is slung under the main boom. 

Q. What method is used for so slinging? A. We use a hook meth- 

od with cables suspended through the jib itself, hooked on to the main 


boom. 


Q. Ishow you what has been marked Plaintiff's Exhibit 1 and ask 
you if you can tell us what thatis? A. That's a jib hanger. 

Q. Is that the type that you have used? A. In fact, I made them 
myself, 


Q. You made them yourself? 
THE COURT: Just a minute. Is this the type you use? 
THE WITNESS: Identical, yes, sir. | 


374 
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BY MR, O'DONOGHUE: 

Q. Who devised this type of equipment? A. Well, that's fairly 
hard to say. I believe my dad actually designed it originally and I think 
everybody in town has copied it. 

Q. You say that you think everybody in town has copied it? 

A. Yes,sir. We have no claim on it. 
Q. Let me ask you this, Mr. Kaufman: Who is the principal manu- 


facturer of these cranes? A. Of our particular cranes? 

Q. Yes. A, P. & H. 

Q. What does that P. & H. standfor? A, I don't know what the 
"P" stands for, but "H" stands for Harnischfeger. 

Q. Harnischfeger? A. Yes. 

Q. Have you bought any cranes from them new? A. Yes, sir, 


quite a few. 

Q. When you buy the crane, that includes the truck and the boom? 
A. Uh-huh, 

Q. And does it also include a jib? A. Yes, sir. 

Q. It is a complete piece of equipment that you buy? A. Yes, sir. 

Q. Now, does the company supply any means of attaching or carry- 
ing the jib beneath the boom? A. No, they do not, 

Q. How long has this method of carrying the jib beneath the boom 
been in practice in this jurisdiction, if you know? A. For more than 20 
years that I know of. 

* * * * * 

Q. How long did you say you have been using it? A. Well, I started 
in 1939 and we were using it then and what was used before that, I don't 
know. 

Q. Do you know what other companies around this town have used 
them since you first started? A. Yes, there are several companies who 
have used them. 

Q. Do you know what they are, the names? A. Well, Crane Serv- 
ice, Addison — 
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THE COURT: We don't recognize these names. Crane Service? 
THE WITNESS: Yes. 


THE COURT: Who else? 
THE WITNESS: Addison Crane; Old Dominion were using them, 
they are out of business now; and I am not sure about Kemp Smith, 
BY MR. O'DONOGHUE: | 
Q. Mr. Kaufman, are these jibs ever left in the position beneath 


the boom when they are operating? A, Yes, sir. 

Q. And what are the conditions which determine whether they are 
to be left slung beneath the boom or not when operating ? : A. Well, we 
have never even thought about it, in other words, taking them off. We 
haven't had any trouble with them, | 

Q. How often have you operated them with the jib stung beneath 
the boom? A. Oh, hundreds of times. 

Q. Hundreds of times? A. Yes, sir. 

Q. How many slings were used? A. Two. 

Q. Were they used with 60-foot booms and 30-foot jibs? A, Yes, 
sir; 30 or 40-foot jibs. 

Q. Could you describe in some detail just how the clips fit in re- 
lation to the boom? A. You mean how they are mounted onto the boom ? 

Q. Yes. A. Well, the boom is an angle and the top part of this 
particular clip goes over the top of the angle and hangs down on the out- 
Side of the angle with a kicker on the bottom. The sca of that kicker 
is to keep it from slipping off or tipping. 

Q. Mr. Kaufman, I show you what have been marked Plaintiff's 
Exhibits 2-G and 2-E, and ask you if that shows how they are attached 
to the boom? A, (Perusing) Yes, that’s it, | 

Q. How are they fitted on in relation to any cross supports on the 
boom? A. I don't think that there has been any particular attention to 
the cross part of the boom because most of your weight is down. 

Q. Then, you don’t pay any attention to whether it’s up against one 
of these cross supports or not? A. You mean across the bottom of the 
boom itself? 
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Q. No, I mean vertically. A. The vertical, yes, sir, They are 
caught on the vertical, yes, to keep them from slipping down. 

Q. To keep them from slipping down? A. That is right. 

377 Q. Now, how high have you seen the boom raised when a jib has 
been slung beneath it? A. As high as it will go. 

Q. How highis that? A. (Pause.) 

THE COURT: Does it approximate 90 degrees ? 

THE WITNESS: No, not quite 90; it comes close, 

THE COURT: How much? 

THE WITNESS: About ten degrees away. 

THE COURT: Eighty degrees, then, is about the maximum? 

THE WITNESS: The maximum is about 80 degrees that it will go 
before it stops. 

BY MR, O'DONOGHUE: 

Q. Now, can you lift the maximum capacity of the crane when the 
jib is swung beneath it? A. I don't think you can lift the maximum ca- 
pacity because the maximum capacity would be with the shorter boom 
and at that time, it would have to be taken off when using the boom to full 
capacity. 

Q. How many of these slings with this type of clip have you got in 
your business? A. How many slings or how many pieces of equipment? 

Q. How many of these slings like Exhibit 1? A. Well, we have at 
least 12 of them. 

Q. Do you still use them? A. Yes, sir. 

Q. Do you use anything else in addition now? A. Yes, sir, now 
we do, 

Q. What do you use in addition? A. We put an additional chocker 
around the middle of the jib and the boom. 

Q. Why have you added that? A. Well, the Safety Director in the 


District here suggested that we do it after a particular accident. In fact, 


he wanted us to take them off. He said if we put the middle sling on, it 
would be all right. 
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Q. You say you have one additional sling than you had prior? 
A. That is right. : 

Q. Now, directing your attention to March 27, 1962, what could 
you tell us as to the extent to which such method of mounting jibs on 

booms and operating them was used in the District of Columbia ? 
A. Well, they were standard; everybody was using them, 

Q. Now, in relation to the jib itself, when you are slinging it be- 
neath the boom as you have described it, where does this cable go in 
relation to the jib? A. Well, the cable goes through the two top struts 

of the jib itself, : 

Q. It doesn't go beneath the whole? <A. No, not beneath the whole 
jib. | 

Q. Have you ever heard or known of an accident that occurred 
prior to March 27, 1962— A, No, sir,Ihavenot, 

Q. — while operating in this fashion? A. No, sir, 

Q. Therefore, your company has never had such an accident? 
A, No, sir, we have not, 

Q. Have you ever had a situation where the boom had too much 
weight on it or anything of that kind when a jib was slung beneath it? 
A. No. | 

Q. Have you ever had a boom bend when a jib was slung beneath 
it? A. Yes, we did one time, 

Q. When was that? A. When we were lifting a barge out of the 
water down at the docks and the boom bent and the jib with the hangers 
kept the boom from collapsing with the extra support of the jib. 


380 Q. Was it slung beneath the boom the way you have described at 
that time? A. Yes, sir. : 
MR, O'DONOGHUE: I have no further questions. 


* * * * 


381 


383 
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CROSS- EXAMINATION 
BY MR, SPERLING: 
* * * * * 

Q. Under what circumstances would you take down the jib? 

A. Well, if you were shortening the boom or lengthening it and putting 
the jib actually on the end of the boom. 

Q. Isee. Then if you were working on the same job with the same 
crane for, say, five or six days— A. Oh, no, you would take it off. 

THE COURT: You would what? 

THE WITNESS: You would take it off. 

BY MR. SPERLING: 

Q. Is your keeping it on there merely a matter of saving the time 
involved? A. Not necessarily — Well, yes, that and also if there is no 
place to put it; perhaps mostly it is the time. 

Q. How long does it take to take it off with this sort of arrange- 
ment? A, It is very simple. I would say about 10, 15 minutes; perhaps 

even less, maybe five minutes. 

Q. Five minutes? A. Uh-huh, It depends where you are. 


Q. Now, you stated that Crane Service Company always used these. 


A. I didn't say "always"; Iam sure they have used them. 

Q. Did you say they exclusively used them? A, No, I didn't say 
exclusively; I said we all have used them, all companies, 

Q. Do you'know whether Crane Service Company has used any 
other type of arrangement? A. Iam sure they have because we are too, 

Q. I mean prior to this advice from the District of Columbia. 

A. Any other arrangement? 

Q. Yes, other than this, A. Yes, we were too. It depends upon 
the type of boom. If it is a square boom, you can’t use this or if it is 
round, you can't use this type. 

Q. Well, you can only use this when you have anangle type boom? 
A, This is designed for an angle boom. 

Q. All right. Now then, is it your statement that — Strike that, 
please, 
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Crane Service Company is operated by Mr. Hutchinson, is that cor- 
rect? A. That is right. 

Q. Size-wise how does that company compare with yours? A. Very 
Similar to ours, : 

Q. They are a large company, is that correct? A. | That is right. 

Q. In fact, the two of you are the largest companies in the area? 
A. Yes, we are, 

Q. Is it your statement that in the time of March 1962, Crane Serv- 
ice Company was using this type of clip? A. Did you say prior to? 

Q. Prior to March 27, 1962. A, As far as I know, they were, 

Q. Exclusively with their angle booms? A. No, I didn't say ex- 
clusively; I said Iam sure they were using them. 


Q. Did they use any other type of fastening with site booms? 
A. I couldn't answer that, | 

Q. You don't know? A, That is right. : 

Q. Have you seen them use a chocker and shackle? A. I don't 


know; Iam sure they might have at one time or another. 

THE COURT: The question is have you seen them use them, 

THE WITNESS: Use this particular type of hanger ? 

THE COURT: Read the question to the witness, Madam Reporter, 

(The pending question was read by the reporter.) 

THE WITNESS: Well, it is going to be pretty hard to say that I 
have actually seen them. I don't know if I have actually seen them use 
the chocker and shackle, 

BY MR. SPERLING: 
Q. Do you remember the occasions when you have seen them use 


this any more clearly than when you have seen them use the chocker and 
shackle? A, Yes, I remember seeing them use this type. 

Q. Those occasions you remember clearly? A. Uh-huh. 

Q. Now, can you remember any occasions when you have seen 
Crane Service cranes boomed up and operate with a jib hung underneath 
secured only by this type of shackle? A. I cannot remember a particu- 
lar time — 
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THE COURT: Not this type of shackle, if you are describing your 
exhibit. 

MR, SPERLING: Iam sorry, Your Honor, Let me correct that, 
Your Honor. 

BY MR. SPERLING: 

Q. Can you remember any occasions when you have seen Crane 
Service cranes boomed up and operate with a jib hung underneath only 
by this type of cable and clips, and I refer to Plaintiff's Exhibit 1? 

A. Well, I can't be particular on that. I can't say any particular time 
or any particular job that I have seen them use this type. 

Q. You do know they used them but you don't know whether they 
used them just to carry them— A. I don't know whether they stopped 
using them or not. At this point, all I know is what we have been using. 

Q. Pardon me? A. All I know is what we have been using. I 
know definitely; I see it everyday. 

* * * * 
JAMES HAROLD KELLER, SR, 
called as a witness on behalf of the defendant, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'DONOGHUE: 
* * * * * 

Q. How long have you been a crane operator? A. About four 
years now. 

Q. Prior to that time, did you serve an apprenticeship? A. I did, 


Q. How long was that? A. About — between four and five years, 
I think, 


* * * * * 
Q. Are you licensed anywhere as a crane operator? A. Iam, 
I have a D.C, license. 
Q. How long have you had sucha license? A. Since 1960, I think 
it was. 
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Q. Did you have any training aside from your apprenticeship as a 
crane operator? A. Yes, Idid. I went to Bell evening vocational school. 

Q. How long was that course? A. Three years. : 

Q. Did you complete the course? A. I did. 

Q. Did you get some sort of a certificate as a result ? A. Yes. 

Q. How long have you been working for Addison Crane? A, How 
long have I been working for them now? 

Q. Yes. A. About four and a half—five years. _ 

Q. Prior to that time did you work for any other crane company ? 
A. Yes, I did. 

Q. What company was that? A. That was Thompson, McKelvey 
and Morrison Crane Rental. 

Q. Where are they located? <A. Arlington. 

Q. Do you operate one particular type of crane for Addison Crane 
Company or have you operated different kinds? A. I have operated dif- 
ferent ones. I am assigned to one machine. 

Q. How long have you been assigned to that machine? A. About 
four years, I think now. 

Q. What type of machine is that? A. Itis P&H truck crane, 20- 
ton machine, 

Q. Now, there was an accident on March 27, 1962. | Were you at 
the corner of 12th and E Street — Were you operating the crane at that 
time? <A. I was. : 

Q. When did you come to that job? A. We come there that morning. 

Q. Where had the crane been prior to that morning? A. We parked 
it the evening before at Safeway warehouse on Sheriff Road. 


* * * * ; * 


Q. What time did you arrive at 12th and E Streets on that morning? 
A. It was about quarter to seven. 

Q. And what did you do when you got there? A, When we got to 
the job there, we pulled over to the street and as close to the curb as we 
could get and we got an extra load block out of the cable box and stuck it 
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out at the head of the boom and rigged up a three-part load line to take a 
12-ton pickup. 

Q. When you speak about these load lines, they are the cables that 
go through the block and go down to whatever load you are picking up; is 
that correct? A. That is correct. 

* * * * * 

Q. Now, on the job at Sheriff Road, did you use the jib in conjunc- 
tion with the work there? A. We did. We had the jib on the main boom, 

Q. After you finished that job, what did you do with the jib? A. We 
took it off and hooked it underneath the main boom. 

Q. Now, what method did you use to hook it under the main boom ? 
A. Like we always hooked it, used jib slings to hook it under the boom, 

Q. I show you Plaintiff's Exhibit 1 and ask you if you can tell us 
what that is? A. That is the jib sling, 

Q. Is this one of the actual ones you used, or can you tell? 

A. Can I see it closer? 

Q. Sure. A. (Perusing) It looks like it. I couldn't say for sure 
whether it's it or not. 

Q. How many of these did you use? A. Two. 

Q. Was that the customary method of slinging the jib beneath the 
boom? A. Yes, it was. 

Q. How long had you used that method? A. Ever since I have 


been in the operating engineers. 


Q. Well, you have used it, therefore, with Addison Crane. Did you 


use it with any other crane companies? A. No. 

Q. Only with Addison Crane? A. With Thompson and McKelvey 
we were using it. 

Q. They used an identical system? A. Yes. 

Q. Now, on the morning of March 27th, was there any occasion to 
attach the jib to the end of the boom for the work you had todo? A. No, 
there was not. 

Q. Had you made any inspection of the crane and the method that 
the jib was slung beneath the boom on the evening before March 27th? 
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A. Yes, we checked it before we left Sheriff Road to make sure it was on. 

Q. What did you check? A. This is the evening before? 

Q. Yes, the evening before. A. We checked to make sure we had 
it hooked up right. : 

Q. Now, when you got to 12th and E Street on the morning of March 
27th, did you make any further check on it? A. I did. 

Q. How long did the crane remain parked on the street that morn- 
ing? A. About 15 or 20 minutes. 

* * * * * 

Q. Now, when you were parked there, what was the! peekin of the 
boom? A, It was straight out. 

Q. And when you moved from the street onto the job site, what 
position was the boom in? A. As we was backing in, around a 45-degree 
angle, 

Q. How long did it remain that way? A. Oh, about 15 or 20 min- 
utes until shortly after 7:30. 

Q. Did you, after backing in, talk to anybody about what you were 
todo? <A. Yes. At 7:30, the pile drivers and the pile driver superin- 

tendent came down to the rig. 

Q. Who was the superintendent? A. Ragnar Benson. 

Q. Did you then have any conversation with him? A. Yes. He 
spoke to us and we spoke back, and he told us to pick up a welding ma- 
chine and move it on the side out of the way so that we could back in to 
where he wanted us to set up to make the tests. I told him that I would 
like to get rid of the jib. He said to move the welding machine and as 
soon as we move the welding machine, to take it off because we didn't 
have much room at that time to take it off. 

Q. Then what did youdo? A, I got up in the crane and started 
the engine and one of the pile drivers stuck the chocker through the lift- 


ing eye on the welding machine and hooked it into my load block on the 


crane. 
Q. How many pile drivers were assigned to help in: that? A, I 
think there was five of them. 


98 


Q. What function did they perform after they had attached the weld- 
ing machine to your hook? A. They gave me the signal to pick up the 
welding machine. 

Q. Do you know who gave the signal? A. Yes. 

Q. Who was that? A. It was Mr. Socash and Mr. Dempsey. They 
was both giving signals. 

Q. Now, in moving onto the job site, did you go up over the curb to 
get inthere? A. No, there used to be a parking lot I think there and 
there was a driveway in the curb. 

Q. How far into the lot did you go? A. Well, the best I remem- 
ber, the front of the crane had cleared the sidewalk and the back was 
probably about 25 feet from the back of the rig to the front of the sidewalk. 

Q. Now, you say when you went in there, the boom was at a 45- 
degree angle. A. Yes, around 45. 

Q. How long did it remain in that position? A. About 15 minutes. 

Q. And were the pile drivers down there when it was in that posi- 
tion at that angle? A. Yes. It was in that angle when they come down at 
7:30. 

Q. Did you boom it up before they attached the welding machine to 
the hook? <A. Yes, I did. 

Q. And were they standing there when that was done? A. Yes, 
they was. 

Q. After you had it hooked on, what signal was given to you by Mr. 


Socash or Mr. Dempsey? A. They gave me a Signal like that (demon- 


strating), which is pick your load up. 

Q. Did you do that? A. Yes, I did. 

Q. How far did you lift it from the ground? A. I imagine it was 
about 2-2 and a half foot off the ground when they stopped me. 

Q. Then did you move it in a direction over the ground? A. I did 
when they gave me the signal to swing, I moved it. 

Q. In which direction did you move it? A. They swung me to the 
left with it. 
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Q. And how far to the left did you go? A. Iimagine about 10-12 
feet, something like that. | 

Q. What angle was your boom at that time? A. I would say it was 
around about 65-70 degree angle. 

Q. Now, when you moved it 10 or 15 feet, I believe you said, what 
did you do then? A. They stopped me, They swung me around as far as 
they wanted me and then they stopped me. : 

Q. Did they then signal you to lower it? A. apes did. They sig- 
naled me to come down with the load. 

Q. Did you do that? A, I did. 

Q. Did you lower it to the ground? A. Not all the way. They stop- 
ped me before I landed it all the way. 

Q. Was it touching the ground? A. One wheel auch have been. 
One was off the ground, I know. 


Q. Was the load still on your crane? A. Yes, it was. 


Q. And were the cables slack or taut? A. No, the cables were 
tight. I had all the weight of the machine. If one wheel was touching, it 
was just the wheel itself, I had all the weight. | 

Q. Did you lower this load slowly or quickly? A. I did. I was 
backing down with my engine. 

Q. What does that mean, is that slow or quick? A. That's slow. 

Q. After that, what occurred? A. Well, they stopped me there to 
move some timbers. There was some timbers laying around on the job, 
and then the jib come loose at the top and started to fall off. 

Q. Can you describe how that appeared to you? A. Yes. The 
first I noticed it, there was a man operating on another rig down below 
where he was working and I heard it, and he hollered about the same time. 

* * * * * 

Q. Onanother crane? A. Yes. Then I heard it start squeaking 
and I hollered for them to get out of the way, that the jib was falling. 

Q. Did anyone else shout or yell? A. Yes, they did. 

Q. Do you know who did? A. Yes. Eddy Claybourne and the own- 
er, he shouted and got up on the rig by the time the jib fell off. He was 
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standing holding to the welding machine and when we started hollering, 
he got up on the irig and was standing beside me when the jib fell on off. 

Q. Now, what part of the jib came loose from the boom first? 

A. The top of it. 

Q. And could you see what had occurred there? A. You mean 
right at that time? 

Q. Yes. A. No, Icouldn't. I just knew the jib was falling. 

Q. Did it continue to fall without interruption? A. It come down 
— the head of it come down away from the boom, I would say, probably 
2-2 and a half feet and it just hesitated for a minute — seemed like it com- 
pletely stopped. 

Q. For how longa period? A. I guess close to a minute, and then 
it just laid right:on out and the sling broke, and it come on down. 

* * * * * 

Q. Did it hit any of the men? A. Yes, it did. 

Q. Did you see whether they made any effort to get out of the way 
of it? A. Yes, it looked like Mr. Socash started to step back and there 
was a timber laying there on the job, a 4 by 6, I think it was, and it was 
curled up like a sled runner, From the sun and rain, it had curled up on 
both ends and he tripped over that. 

Q. Did he fall to the ground before he was hit or not? A. Well, 
Iam not for sure whether he was all the way down or not. 

Q. Mr. Keller, have you operated the crane that you were using on 
this day at other times with the jib slung beneath it? A. I had, 

Q. How often would you say that had occurred? A. Well, the usual 
thing, if possible we would take the jib off not because we didn't feel it was 
not safe or anything but it was just more weight hanging underneath the 
boom and more weight on the boom, 


Q. You would ordinarily take it off then, but how often had you oper- 


ated it with it attached, slung beneath the boom? A. Well, we never oper- 


ate with it unless it was just to move something to get it out of the way. 
Q. Such as on this occasion? A. That is right, 
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Q. How often did that occur? A. Maybe a halfa dozen times. 

Q. Had you on those occasions, or any of them, ever boomed up 
to an angle of 65 or 70 degrees? A. I had. 

Q. Had you ever had any difficulty with the boom in that position 
before? A. No, none whatsoever. 

Q. Do you know whether any other companies were using that type 
of sling to carry and operate the jib beneath the boom of the crane be- 
sides Addison? A. Yes. | 

Q. How do you happen to know about them? A. Well, I had seen 
them around on jobs and seen them on the street. | 

Q. Had you seen any of them operating with the jib slung beneath 
the boom in this fashion? A. Yes. | 

Q. On how many occasions had you observed that?) A. Several 
times I had noticed it. 3 

Q. Do you know what companies they were that were using them? 
A, Yes, Ido. | 

Q. What companies were they? A. Crane Rental, “Capitol Crane, 
Old Dominion Hoisting Company, they used to carry theirs that way too. 

Q. Now, after the jib fell, what was the position of the welding ma- 
chine then? A. It was at the side of the crane but I still had it hooked on. 


Q. Was it resting on the ground then? A. One wheel might have 
been but I had all of the weight. | 
* * * * 
CROSS- EXAMINATION 
BY MR, SPERLING: 


* * * * i * 


Q. Did you let the machine down then on your own? A. No, sir, 
I did not, : 

Q. Well, did you let it down finally? A. Yes, when Rags Benson 
came over and told me to let it down and that they would unhook it and we 
could remove the jib. 

Q. You mean while these men were lying there, Rice Benson told 
you to put the machine down; is that right? A. That is right. 
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Q. Now, you say that after that first strap or clip came loose and 
the jib fell about two feet at the top portion, then it hesitated for about a 
minute you say? A. Somewheres close to it, 

Q. During this time, of course, a warning had been shouted, is that 
correct? A, That is right. 

Q. By you and somebody else too? A. Yes. 

Q. Nevertheless, Socash and Dempsey did not get out from under- 
neath, is that correct? A. That is right. 

Q. How about the other two pile drivers? A. They did get out. 

Q. They ranaway? A. Yes. 

Q. They had plenty of time to runaway? A. Yes. 

Q. What were Socash and Dempsey doing? A. They just hesi- 
tated there for a second. 

Q. They hesitated for a minute, you mean? A. Somewhere along 
there. 

Q. Sixty seconds? A. Close to it. I wouldn't know exactly how 
much time — 

* * * 

Q. What did they do when you shouted? 

THE COURT: "They" meaning — 

MR. SPERLING: Meaning Socash and Dempsey. 

THE WITNESS: They looked up at the jib or up at the boom; I don't 
know what they was looking at. 

BY MR, SPERLING: 

Q. They were looking upwards? A. Yes. 

Q. They stood underneath that for a minute looking upwards, is 
that right? A. Close to it, yes. 


Q. But they tried to run away, or at least Socash did, you say? 
A. Yes, finally. 

Q. Finally, he did. And what happened then? A. He tripped over 
a timber, a 4 by 6. 

Q. Is that'what allowed the jib to fall on him? A. Yes. 
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Q. Now, you recall being present at my office and giving a depo- 
sition on October 25th, 1962 under oath? A. Ido. | 

Q. Now, you recall at that time in response to the following ques- 
tions giving the following answers — page 52: ; 

"Question: How much time would you say there was between 
your shout to Socash and Dempsey and the time that the jib broke 
loose from the boom ? 2 

"Answer: That's hard to estimate, the time, you know. 

"Question: I realize it is difficult. 

"Answer: I'd say it was close to a minute, — 

"Question: Sixty seconds from the time you hollered 'Look 
out' before that jib fell? | 

"Answer: Roughly that is. I can't tell, you iow; exactly 
how long it was. 

"Question: What were Socash and Dempsey ae during 
these 60 seconds ? 

"Answer: They were looking up at the jib. 

Then on page 53 — 

MR, O'DONOGHUE: Your Honor, I object to that line of question- 
ing. I move that it be stricken, It is not in any way impeaching of his 
testimony. 

THE COURT: It does not sound like impeaching questions. 

MR. SPERLING: Well, they are all connected with the next one 


which will make the whole line impeaching, Your Honor. : 
THE COURT: Very well. 3 
BY MR, SPERLING: 


Q. "Question: Did Socash and Dempsey say anything or do any- 
thing as they were looking up for 60 seconds at that jib? 

"Answer: No. | 

"Question; Stayed right under it and looked t up at it. You 
had hollered 'look out’ by this time? 

"Answer: That's right, 
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"Question: Everybody else had run from underneath there, 
is that correct? 
"Answer: That’s right, 
"Question: Do you know of any reason why these two men 
didn't run? 
"Answer: No, I don't.” 
Now, first of all, did you give those answers to those questions at 
that deposition? A. I could have, I don't remember exactly. 
Q. Well, did you know at that time that Socash had tripped and 
fell? A. Iimagine so, 
Q. He didtrip and fall? A. Yes. 
Q. But, nevertheless, this was not a reason why he didn't run out 


from underneath as far as you were concerned when you answered those 
questions; is that right? A. No, that is not the reason that he didn't 


move, I don't imagine. 
* * * * * 

Q. Now, Mr. Keller, how far down did you have to boom your main 
boom in order to attach that load block that you Say you fastened on when 
you got to the job.at 12thand E? A. I had to boom it down enough so 
that I could pick the load block up and hook it up underneath at the end of 
the boom, at the head of the main boom. 

* * * * * 

Q. The main boom was boomed down below, straight out in a hori- 
zontal position; is that correct? A. Whether it was straight out, I 
couldn't answer that definitely unless I would check the machine and see 
exactly where it was at, 

Q. Well, if Irephrase it, maybe I will make myself clear: When 
the boom is out level in a horizontal position, is the head of the boom 
waist high on you? A. Close to it, yes. 

Q. Now, at this time, how far off the ground was the jib? A, I 
would say about two foot. 


* * 
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Q. The bottom of the jib did not rest on anything at that time, is 
that correct? A. That is right. : 

Q. Now, during the time that — Strike that. 

You were in the street with the jib out in this position for approxi- 
mately 20 minutes, is that correct? A. Yes, somewhere close to that. 

Q. And during that period of time, you did nothing to unfasten the 
jib and remove it from the main boom? A. No, that morning I checked 
the jib. Can I explain? 


Q. You checked it to see if it was fastened? A. No, I wasn't 


checking it to see if it was fastened, The day before over at Sheriff 
Road — In other words, when they called the office, we had a three-ton 
pick to make but with a 90-foot boom, that's with the jib on the main 
boom, and we got over there and whenever I hooked on to the load, it 
felt to me like it was more than three tons and so I took the strain that 
I thought would be about three tons and the piece never moved off the 
truck that we was going to unload, So — I'll cut it as short as I can — 
So anyhow, I called the office and I wouldn't make the lift'on the jib. 

Q. You wouldn't make the lift? A. No, sir, And I was checking 
it over there that morning not because I was checking my clips or any- 
thing because I never had any trouble with them but I figured I might have 
put a little too much strain on that jib and bent it the day before so I was 
checking my jib and at the same time, I had my hands right close to them 
slings there and I checked them too and I also checked other things. 

Q. On that job at Sheriff Road the day before, who asked you to pick 
up the so-called three-ton load? A, It was one of ee Builders' 
foremen, 

Q. Isee. And you called your employer at that time? A. I did. 

Q. As a result of that call, did you or did you not pick up that so- 
called three-ton load? <A. I did not pick it up on the iib. I took the jib 
off and picked it on the main load — 

THE COURT: I think we are getting into extraneous matters now. 


BY MR, SPERLING: 

Q. Well then, again, during this period that the crane was parked 
on the street, you took no steps to unfasten the jib and put it down; is that 
correct? A. No, sir, I did not. 

Q. Now, Mr. Keller, was anyone else present who heard your con- 


versation with Rags Benson when you asked him to lay down the jib? 
A. Yes, my oiler heard me and the pile drivers should have heard me 


if they was paying any attention; they were standing right around there. 
* * * * * 

Q. Incidentally, when you say this is a 20-ton truck crane, was 
that its capacity that day, 20 tons? A. It is a 20-ton capacity machine. 
In other words, the machine will pick up 20 tons. 

Q. With a 60-foot boom like you had on there that day? A. Not 
with 60 foot, 30 foot. 

Q. Isee. So with a 60-foot boom, its capacity is something less 
than 20 tons? A. I would say it's 15 ton. I would have to check my 
chart to tell you exactly. 

* * * * * 

Q. You are not sure, Mr. Keller, that a wheel of that welding ma- 
chine touched the ground, are you? A. No, I'm not for sure. It was 
close to the ground, One wheel, I know, wasn't touching but the other 
one, I don't know whether it was or not. I know I had all of the weight 
of the machine. 

Q. Now, that jib had been hooked under the main boom not on the 
morning of March 27th, is that correct? A. That's correct. 

Q. It was the previous afternoon, March 26th? A, That is right, 

Q. Did you do itthen? A. No, the oiler and the riggers hooked 
the jib under the boom. 

Q. How is this done exactly? A. Well, you lay the jib down on 
the ground and then you boom the main boom over top of it, and then you 
take the clip there and you go through the jib, go underneath the jib and 


up and hook it on the main boom. 
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Q. Doesn't it take a lot of strength to force these clips over the 
angle iron? A. It don't take a lot of strength but you have to have them 
exactly right and cock them out so that it goes on, 

Q. Doesn't take a lot of strength— Is there enough dlack so that 
you can get it up over without having to strain too much? A. Yes. 

* * * * ok 

Q. Now, while you are operating the crane, Mr. Keller, how can 
you tell when the strain of a load goes off? A. Well, you can feel it in 
the machine or you can see it. You can see it in your load line when the 
load goes off. | 

Q. Well, do you see it by watching your boom also? | A. Yes. 

Q. What is that, the give in the boom that will indicate to you 
whether or not the load has gone off? A. If you have a heavy enough 

load, you can see it in the boom but if you have a light load, you 


can't see it, 


Q. Well, is that to say that there is more give with a heavier load? 


A, Yes, 

Q. Where would you see the give best, over at the tip of the boom 
or in at the heel? A. If you have got a heavy enough load on it — you 
have to have a pretty good-sized load — you can see your peer come back 
a little when you put the load down. 

Q. Even in at the heel? A. No, not at the heel; 10: or 12 foot up 
from the heel is where you notice it. 

Q. Isee. Now, Mr, Keller, when you are operating’ a crane, do you 
take all of your orders from the foreman on the job? A. All of the or- 
ders come from the foreman or else they have a signal man in the crew 
and if the foreman is not there, you take them from the signal man or 
whoever is in charge of signals. | 

Q. The foreman tells you what work to do, is that Serreet? 

A. That is right. 

Q. Tells you where to do it? A. Yes. 

Q. Does he determine for you whether a load is safe or unsafe to 
lift? A. Yes. 
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Q. And you follow his instructions? A. If it's safe and looks all 
right to me, yes. As long as everything looks safe to me, I do. 

Q. If you determine in your opinion that it’s unsafe, do you follow 
the foreman’s instructions? <A. No. 

Q. How about the directional signals that the men on the outside 
give you, do you always follow those? A. Not all the time. If you see 
anything that — a lot of times you see things that the signal man don't 
see; youdon't follow his signal if you see it. Sometimes you are working 
in the blind and you have got to follow it, that's all you can do is just to 
follow his signals. Any time you have got a signal man on the job, he's 
supposed to know what is going on. 

Q. Well, he is invariably in a better position than you are to see, 
isn't he? A. That is right. 

Q. Now, Mr. Keller, on that morning of March 27, 1962, before 
you boomed up the crane on the job on 12th and E, did you check and in- 

417 spect to see whether the clips of the cable and clips marked Plain- 
tiff's Exhibit No, 1, were properly seated over the angles of the main 
boom? A. Yes, I looked at the jib clips. I wasn't checking them that 
morning. Like I said, that morning I was checking the jib but in the 
meantime, I was checking them too. 


* * * * * 


Washington, D, C. 
Friday, March 6, 1964 


* * * * 
CROSS- EXAMINATION (Resumed) 
BY MR, SPERLING: 
Q. Now, Mr. Keller, who is responsible for determining whether 
or not your crane is in safe condition before you operate on a job? 
A. The operator. 
* * * * * 
422 Q. Now, looking out from your crane cab, which clip came loose? 
A, Which one come loose? 


Q. Yes. A. The top one come loose, 
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Q. On which side, the left or the right side? A. It would be on 
the right side, the operator's side. 

Q. Did that clip break? A. No, it did not. 

Q. Now, Mr. Keller, thinking back to the accident itself, with the 
jib fastened under there with these clips, Plaintiff's Exhibit 1, actually 
seated in place over the angles of the boom as they are supposed to be, 


do you know of any circumstances that could cause them to come loose? 

A. No, I don't. : 

Q. Once they are seated properly, they are on there for good; is 
that right? A. That is right. 

Q. Well, then, do you think that that right-hand olin, was not seated 
properly on the morning of March 27th? A, No, I figured sure it was 


on there all the way. 
* * * * 
WILLIAM EDWARD CLAYBOURNE, JR. 
called as a witness on behalf of the defendant, having been' ESE duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, O'DONOGHUE: 
* * * * 1 ok 
Q. Where are you employed? A. Addison Crane Company. 
Q. What is your work there? A. Iam operator of a crane. 
Q. How long have you been an operator of a crane?! A. About 
a year. 
Q. Prior to that, did you work for Addison Crane? : A. Yes, sir, 
I was an apprentice. 
Q. For how long had you been an apprentice? A. About a year 
and a couple months. 
Q. And is that sometimes known as an oiler? A. Yes, sir. 
Q. And you are part of a two-man crew foracrane? A. Yes, 


Q. Now, in March of 1962, you were working for Addison Crane 
Company, were younot? A. Yes, sir. : 
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Q. And at'that time, you had not yet become a crane operator ? 
A. No, sir. 

Q. Now, had you gone to school to learn about the operation of 
cranes? A. Yes, sir, I was going to school at the time. 

Q. Where? A. Bell Vocational. 

Q. And are you still going there? A. Yes, sir. Iam finishing up. 

Q. How long have you been going now? A, Jam in my third year. 

Q. Is that the last year? A. Yes, sir. 

Q. That course is in the operation of cranes and the maintenance 
of them, is that right? A. Yes, sir. 

* * * * * 

Q. And so at that job, the jib had been attached to the end of the 
boom with the intention of using it to make a lift? A. Yes, sir. 

Q. And was it thereafter detached? A. Yes, sir. 

Q. And what was done with it then? A. Well, it was slung under 
the boom for traveling. 

Q. Who did that? A. The operator and myself. 

Q. And how was the jib slung under the boom? A. Well, you have 
an apparatus like a sling that comes over the boom and hooks onto the 
boom between the cables. 

Q. I will show you what has been marked Plaintiff's Exhibit 1 and 
ask you if you can identify that? A. (Perusing exhibit) Yes, sir, That 
is a jib sling. 

Q. Is that one that you actually used? Do youknow? A. It looks 
similar to the one that we used, 

Q. How many of them did you use? A. We used two. 

Q. Did you attach it under the boom on March 26th or on the morn- 


ing of March 27th? A. On the evening after we finished the job. 

Q. And left it there overnight? <A. Yes. 

Q. Now, on that morning, did you drive the truck from Sheriff Road 
to12thandE? A, Yes, sir. 

Q. Was Mr. Keller with you? A. Yes, sir. 
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Q. What time did you get there? A. Get to the job? 

Q. Yes. A. About quarter of seven, I would say. : 

Q. What did you do with the truck crane? A. I pulled it up along 
to the curb to wait until someone showed up to show us what to do. 

Q. Now, did you have occasion after you arrived there to look at 
the jib? A. Well, just walking by, I did. I went to get coffee and I 
walked by it. We always look the machine over when we get to a job be- 
fore we go to work if we have time in the morning. 

Q. Did you have time that morning? A. We had plenty of time, 
about 45 minutes. 

Q. Was the crane ultimately backed onto the job site, put onto the 
job site? <A. Yes, sir. 

* * * * ! * 

Q. How was that done? A. Well, we backed in. Mr, Keller 
boomed it up about a 45-degree angle and I backed it off the street onto 
the job. 

Q. How far onto the job site, onto the lot there, did you get? 

A. We got just off the sidewalk, I guess. We had to move a piece of 
equipment before we got completely on the job. : 


Q. Did you participate in any conversation about what was to be 


done? A. I didn't participate in any conversation, I was there, 

Q. Did you hear any conversation? A. Yes, sir. 

Q. Who was in on that conversation? A. Well, the operator. 
They asked who the operator was and Jim, of course, spoke up. They 
call the operators ''chief". They said, Who is the chief? Jim said he 
was. They told him — I think a guy by the name of Rags — 

Q. Rags? A. I think that is a nickname. 

Q. Do you know what his last name is? A. At this point, I do. 
It is Mr. Benson, 

* * * * 1 * 

Q. Benson, Well, can you tell us what that conversation was ? 

A. Well, he said he wanted to move this welder out of the way so we 
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could get in on the job, Jim said, "Well, we had better lay this jib off 
before we do any work.” He said, "Go ahead and get that out of the way 


and then you can come in and get rid of the jib." 

Q. Was there any other discussion about what your work was to 
be? A. Yes, they told us we had to put some test blocks on test piles 
on the job, 

Q. Did you know what that meant? A. Yes, sir, 

Q. Now, this piece of equipment that you spoke of that was to be 


moved— A, It was a welder machine. 

Q. Was it in fact moved after those instructions were given? 
A. Yes, sir. 

Q. Could you describe how that was done? A. Put a chocker 
through the eye and hooked it onto the Sling. 

Q. There was an eye on the welding machine? A. Yes, 

Q. Where the hook could go? A. No, the hook wouldn't go. The 
hook was too big for the eye on the welding machine so they put a chock- 
er through and put it on a hook, 

Q. Now, who did this? A. The pile drivers, 

Q. Pile drivers? A, Yes, 

Q. How many were there? A. Five or six, I would imagine, 

Q. Did you assist in attaching the welding machine to the crane? 
A. No, sir, 

* * * * * 

Q. Where were you standing with relation to the truck? A. Well, 
when they picked it up, I was at the back and when they spun it around, 
I was giving them a hand to guide it, 

Q. You were giving them a hand to guide it? A. With the welder, 
yes, sir. 

Q. How high off the ground was it lifted? A, Oh, between a foot 
and two foot. 

Q. Between a foot and three foot? A. Two foot. 

Q. Two foot. Did you give any Signals to the operator of the crane? 
A. No, sir, that is not my job. 
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Q. Did someone give signals to him? A. Yes, a couple of the 
pile drivers were giving him signals. 

* * * * ! * 

Q. Now, how far over the ground was the welder moved? A, That 
is kind of hard to judge. We came from the back of the machine in a sort 
of a semi-circle to the side — eight foot I would say, eight or seven foot. 

Q. Was the welder then lowered? A. Yes, sir. : 

Q. Was it lowered to the ground? A. No, I don't think it was com- 
pletely on the ground, | 

Q. Was it touching the ground? A. Barely, maybe one wheel, I 
know we still had the weight of the machine, 

* * * * | ke 

Q. What occurred then? A. Well, I heard someone yell and I 
looked up and I seen the jib start down and I yelled and I moved away from 
the welder and jumped up on the crane. i 

Q. How long did this take? A. Several seconds, I imagine. 

Q. Where was the jib during this period? A. It was— It looked 
like it momentarily was coming down when it, for some reason, stopped, 
momentarily stopped. I couldn't tell you the time but then it started to 
turn, 


Q, And then what did it do? A. The bottom strap broke loose and 
then it came on down. 


Q. What was the condition of the ground on which you were operat- 
ing the crane? A, Well, we were operating the crane on a runway so to 

speak, where the trucks had been hauling dirt out of a hole there. 
Off to each side, it was pretty rough. 

Q. What was the situation where the welding machine was being 
lowered? A. Well, there was a few timbers laying around — 

Q. Afew what? A. Timbers, pieces of wood and a few little holes 
where it looked like the laborers had been working. | 

Q. Now, when the jib twisted around and began to fall, then where 
did it go? Would you describe the fall? A. Well, it twisted away from 
the boom and kicked around and kind of fell across like this (indicating) 
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from the boom on the ground and right beside the welder. In fact, I think 
it was against the welder. 
Q. Did you see what the men were doing who had been guiding the 
welding machine? A. Yes, sir, I think two or three of them moved 
away pretty quick and a couple guys, they stood there and looked up for 
a couple or three seconds and then they started to run and one guy trip- 
ped over a timber and fell. 
Q. Do you know which one that was? A. I think that was Mr. Socash, 
Q. Mr. Claybourne, while you had been working with this company, 


what was the usual method of carrying the jib when you were moving from 


job to job or back to the yard or away from the yard? A. With the jib 
slings. 
. Was it ever attached in any other way? A. Not that I recall. 
Have you ever worked for any other company? A. Yes, sir, 
. What company was that? A. With no rental company in Wash- 


. What is that? A. Isay, with no rental company in Washington. 
. With any other crane company? A. Yes, sir. That is all I have 
ever been on is cranes and shovels. Western Fairfax Corporation and 
C.J. Lyons Company. 
Q. Did they have occasion to carry jibs around with their equipment? 
A. Not very often, 
Q. How did they attach them then? A. Well, the machines I was 
on was mostly shovels and we dragged them on the ground. 
* * * * * 
Q. Have you ever seen this crane operated and boomed up with the 
jib slung beneath it? A. Yes, sir. 
Q. On how many occasions have you seen that? A. Many occasions, 
Q. At how high an angle have you seen the jib slung beneath the 
boom? <A. This particular machine? 
Q. Yes. Well, this particular machine or any other one like it. 
A. Well, I have seen them almost as high as they will go. 
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Q. How high is that? A. Eighty-five-ninety degrees. 

Q. And under those circumstances, have you ever had any trouble 
with the jib coming detached? A. No, sir. : 

* * * * 
CROSS- EXAMINATION 
BY MR. SPERLING: | 
* * * * * 

Q. So that the other men, other than Socash and Dempsey, had 
plenty of time to get out from under; is that your statement? A. Yes, 
sir, : 

Q. These two men could have gotten out from under had they not 
fallen, is that the way it looked to you? A. It looked to me like that. 

Q. You say it was about two seconds time, the time that it came 
down? A, I would say a little longer than that. 

Q. Now, you were actually helping these men steady the welding 
machine, is that correct? A. Yes, I had my hands on it, 

Q. You weren't giving signals though? A. No, I wasn't. 

Q. That is not your job. A. That is right. 

Q. Was it your job to get underneath there and help the men with 
the load? A. Well, if it looks like they need help, I usually do. 

Q. You felt these four men needed some help there, is that right? 
A. Well, we usually work together on a job like that. 

* * * * * 

Q. About 45 minutes. Now, during that period, Mr. Keller did not 
tell you that he wanted to remove the jib, did he? A, He said we would 
take the jib off as soon as we found out where we were going to work, 

Q. You knew before you came there that you had some 12-ton picks, 
didn't you? <A. Yes, 


Q. You can't pick up 12 tons with a jib, can you? A, No-— 
Q. So you knew that the jib would have to be removed? A. Well, 


you can pick it with the jib under the boom. 
* * * 


[Filed April 8, 1964] 


MEMORANDUM OPINION 


On March 27, 1962, there was being constructed at 12th and E 
Streets, N.W., Washington, D. C., an office building. William Socash 
was on that date an employee of the firm of Spencer, White & Prentis, 
Inc., the sub-contractor which was engaged in installing the foundation 
for the building. William Socash was employed as a member of the pile 
driving group utilized by this sub-contractor. On March 27, 1962, a 
request for the services of a crane was made to a crane corporation 
which is no longer a party to this suit. That corporation, in turn, re- 
ferred the request to the defendant Addison Crane Company, Inc. The 
Addison Crane Company, at an early morning hour on March 27th, dis- 
patched a 20-ton truck crane to the construction site at 12th and E 
Streets, N.W. The crane crew consisted of an operator and an oiler, 
or apprentice operator. As it proceeded to the job site, the truck crane 
carried beneath its boom an extension boom, or jib. The jib was sus- 
pended from the boom by two slings, each composed of two metal clips 
and a suspension, or suspended, cable. Upon arriving at the job site, 
the crane — after being parked temporarily at the curb — was moved onto 
the job site proper with the jib still suspended from the boom. In the 
course of driving the truck crane to the location on the job site where 
the crane was to be utilized, the crane encountered in its path a welding 
machine, and it became necessary to move the welding machine out of 
the path of the crane in order to permit the crane to reach the exact 
place where its services were to be utilized, 

Acting under instructions, the crane operator attached the crane 
to the welding machine, lifted it a few feet off the ground and swung it 
in an arc out of the path of the crane. Some four, and perhaps more, of 
the employees of Spencer, White & Prentis, Inc., including William 
Socash, stood at the corners of the welding machine as it was moved 
through the air in order to prevent its twisting. During this operation, 
the jib remained suspended from the boom. As the welding machine 
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was lowered to the ground and at a point where at least one wheel of the 
welding machine was actually on the ground, although the weight of the 
welding machine was still borne by the crane, the jib became detached 
from the boom, fell to the ground and killed William Socash. 

The present action is brought by Fay Socash, the widow and ad- 
ministratrix of the estate of William Socash, The plaintiff's action 
seeks recovery in separate counts of her complaint by a wrongful death 
action and also in a survival action. The plaintiff charges specific negli- 
gence against the defendant for operating the crane while the jib was 
fastened beneath the boom; for failing to fasten the jib properly to the 
boom; and for operating the crane with the jib improperly fastened be- 
neath the boom. In addition, the plaintiff relies upon the doctrine of res 
ipsa loquitor. 


This case was tried as a non-jury action, During the course of 


the testimony, it was established that the crane in question was equip- 
ped with a 60 foot boom at the time of the accident and that the jib car- 
ried under the boom was 30 feet in length. The weight of the jib was 
variously estimated at from 1150 to 2000 pounds. The description of 
the crane as being a 20 ton crane was explained by the operator as mean- 
ing that the crane would lift a 20 ton load on a 30 foot boom or approxi- 
mately a 15 ton load ona 60 foot boom. The angle of the boom at the 
time of the accident was stated, in answer to interrogatories, to be 75 
degrees, although the crane operator in his testimony stated that the 
angle of the boom at the time of the accident was from 65 to 70 degrees, 
The weight of the welding machine was not established as being a factor 
causing the accident. 

In answer to an interrogatory concerning the eee occurrences 
at the time of the accident, the defendant stated that the higher sling be- 
came detached, placing all of the weight of the jib on the lower sling 
which, in turn, caused one of the clips on the lower sling to shear. At 
the time of the accident, the District of Columbia building regulations 
contained no specific regulation concerning the manner of Reumoe: of 
jibs attached to booms, 
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Although certain questions of law require specific rulings from the 
Court, it is nevertheless desirable to first consider the case upon its 
merits upon the basis of the testimony, exhibits, admissions and other 


evidence, and inferences drawn therefrom. Obviously the first question 


which the Court must answer as trier of the facts is whether the defend- 
ant was negligent. The testimony is in substantial conflict upon this 
factor of the case. The witness, Charles T. Green, a safety officer of 
the District of Columbia Government, expressed the opinion on the wit- 
ness stand that the manner of attaching the jib to the boom was not a 
reasonably safe method for the operation of the crane. He expressed 

the opinion that the method of fastening the jib to the crane was an in- 
secure method which permitted the jib to move as a result of any jostling. 
He stated, however, that he had known over a period of time that some 
contractors in the Washington area used this manner in transporting jibs, 
but he knew of no one who actually utilized the boom in lifting while the 
jib was suspended therefrom. This witness had seen the clip and cable 
type of suspension for jibs although other contractors sometimes used a 
closed shackle and ring type of suspension. This witness testified that 
he had never seen a crane being operated with a jib suspended from the 
boom, 

The witness Roland T, Blake was employed as a safety engineer in 
private industry or in the Federal Government until the time of his re- 
tirement. His practical knowledge of the operation of cranes was limited, 
but he testified that with reference to the crane involved in the present 
case it would be unsafe to lift a load with the jib hung under the boom or 
the type of fastener which was utilized in this case and which, incidental- 
ly, is referred to in the evidence as Plaintiff's Exhibit #1. This witness 
expressed the opinion that the factors involved in the upward movement 
of the crane with its attendant motion at the top and the flection of the 
boom resulting from change in tension on the boom, plus the fact that the 
weight suspended from the clamp during the motion of the boom would 
cause the clamp to hold against the boom at an angle rather than with the 
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full inner face of the clamp, and concluded that all of these factors con- 


vinced him that it was unsafe to lift a load under these conditions. The 
phraseology is, of course, the Court's summation of the substance of this 
witness' testimony. : 

On the other hand, several witnesses testified that they had seen 
booms operated with jibs suspended underneath, either by the type of 
fastening utilized in this case or by other types of fastenings. 

George Allen Kaufman, who testified that he had been in the cran- 
ing business for some 23 years and who is an officer of a!large crane 
rental company, testified that he had operated cranes with a jib slung 
under the boom by the clip and cable method utilized in this case, He 
testified that this type of hanger, identified as Plaintiff's Exhibit #1, was 
the type of hanger which he uses in his business and that his firm had 
12 such slings for use in the firm's craning business, He testified that 
as early as 1939 he was using this system of suspension of jibs, and he 
enumerated three or more other craning companies in the Metropolitan 
Area of Washington which use or have used this same method of suspen- 
sion, In answer to the question of whether he had witnessed or operated 
cranes with the jib suspended under the boom by the clip and cable type 
of suspension, he stated that he had done it "hundreds of times." He 
testified that on March 27, 1962, the date of the accident in this case, 
the utilization of the clip and cable type of sling was standard among 
crane operators in the District of Columbia, 

Similarly, the witness Wagner Benson, pile driving ee of the 
firm of Spencer, White & Prentis, Inc., testified that he had seen jibs 
carried under crane booms suspended by devices similar 'to the Plain- 
tiff's Exhibit #1 and that he had seen cranes operated while the jib was 
suspended under the boom, although he had not observed how the jib was 
fastened to the boom, ; 

James Garrison, also an employee of Spencer, White & Prentis, 
Inc,, testified that he had seen cranes operated with the jib suspended 
under the boom, although he too was not familiar with the method of sus- 
pension, 
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Addison Thompson, president of the defendant company, was called 
as a witness by the plaintiff, His testimony established that he had work- 
ed for Some years as an oiler and crane operator. He testified that the 
use of the clip and cable suspension method for the carrying of jibs was 
the only method utilized by his firm, which owned and operated five 
cranes, He testified that the policy was to remove jibs before actual 
operation but that if a light load was to be moved, he could see no need 
for removing the jib for such an operation. Similarly, the crane oper- 
ator, Keller, had testified that normally the jib was removed from the 
boom for extensive operations but that when the movement consisted of 
merely removing something from the path of the crane it was not cus- 
tomary to remove the jib. 

James H. Keller, Sr. was the operator of the crane involved in the 
present accident at the time of the accident, He had worked for the de- 
fendant company and other companies as a crane operator and/or oiler 
for a period of some years. He testified in substantial detail as to the 
events occurring on the occasion of this accident, His testimony about 
the accident is not pertinent to the present element of the case. Ques- 
tioned concerning the carrying of the jib beneath the boom, he stated 
affirmatively that he had on prior occasions operated a crane with the 
jib attached to the boom. He had done so on or about a half dozen occa- 
sions and had encountered no difficulty in this method of operation on 
prior occasions. This witness testified he knew of other crane operators 
who used the same type of sling which was being used at the time of this 


accident and had seen other cranes operated in the same manner with the 


jib hung under the boom. He named three or more crane companies which 
he said had followed this practice. 

Similarly, the witness William Edward Claybourne, also an employee 
of the defendant company, testified that on March 27, 1962 he was the oil- 
er or apprentice on the crane involved in this accident. Again, his testi- 
mony relating to the circumstances surrounding the accident was in de- 
tail. He testified in the course of his direct examination that in the course 
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of his employment the jib sling of the type identified as Plaintiff's Ex- 
hibit #1 was "always used,"" He stated that he had witnessed a crane 
"boomed up" on many occasions with the jib affixed by the cable and clip 
method which was used in this case. He stated that he had seen such 


operations in situations where the boom had been raised to an angle of 


85 or 90 degrees. 
It is apparent in this action that there is a substantial conflict of 
testimony on the subject of whether the use of the clip and cable type of 
suspension was or was not only an accepted practice in the building in- 
dustry, but whether the practice was, in fact, a safe one, Recognizing 
that the mere fact that a particular operation has been performed on 
prior occasions without incident or accident does not constitute proof 
of lack of negligence, the Court is nevertheless confronted with the ques- 
tion of whether the specific conduct was, on the occasion of the accident 
involved, in fact negligence. Negligence is readily defined as the failure 
to use ordinary care in the management of one’s person or property so 
as to avoid doing injury to others. The accepted standard of conduct is 
the standard of behavior of the man of ordinary prudence rather than the 
standard of behavior of a person of superior intelligence, caution or 
prudence, The conduct of the defendant acting through its. agents at the 
time of the accident must then be measured against the standard of be- 
havior of the man of ordinary prudence. The apparent wide-spread use 
of the cable and clip method of suspension of the jib from the boom and 
also the utilization of the boom for lifting or moving operations with the 
jib attached by the clip and cable method was accepted as standard con- 
duct. It is not too difficult as a matter of hindsight to visualize what 
might happen under some circumstances when this type of sling was used 
in a lifting operation. A scientist viewing the boom, the jib, the clips and 
the cables, watching the booming operations, measuring the flection upon 
the boom, calculating the shifting of the center of balance upon the boom 
of the suspended jib, scientifically calculating the moving of the center 
of gravity of the load of the jib upon the boom and the clips as the boom 
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was raised and lowered, and calculating the other facts and factors re- 
lating to the physics of this operation, would probably propose a differ- 
ent method of suspension of the jib. 

The Court is of the opinion that, measured against the prevailing 
practices and the general usages of the boom-jib combination, the plain- 
tiff has failed by a preponderance of the evidence to establish that the 
defendant was negligent, 

The plaintiff contends that the doctrine of res ipsa loquitur is ap- 
plicable to the facts in the present case. The Court does not accept this 
contention, because of the testimony indicating that the crane was not 
under the exclusive control of the defendant at the time of the accident. 
The testimony of the witnesses James H. Keller, Sr. and William E. 
Claybourne indicates that they suggested to the superintendent of the 
building project, one Benson, that they desired to remove the jib before 
undertaking the booming operations but that Benson instructed them to 
first pick up the welding machine and move it in order that the crane 
might be properly located on the building site and thereafter to remove 
the jib from the boom, Other testimony in the case, in addition to this 
testimony, raises sufficient doubt in the Court's mind as to compel the 
conclusion that the case is not one for the application of res ipsa loquitur. 
Assuming, however, that this doctrine is applicable here, the Court is 
of the opinion that the evidence, nevertheless, does not establish negli- 
gence on the part of the defendant. The doctrine of res ipsa loquitur 
permits an inference from the happening of the accident that the defend- 
ant was negligent. This inference, however, is not a conclusive one. 
Adding the inference of negligence to the evidence in the case, the Court 
cannot conclude — even with this additional element — that negligence has 
been established, The record does not establish to the Court's satisfac- 
tion as the trier of facts what was the cause of the accident. There is 


evidence which permits the Court to make several intelligent and logical 


guesses as to the cause of the accident, but each guess in itself is not 
more valid than other guesses predicated upon other phases of the over- 
all testimony. The Court cannot found liability upon even a logical 
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sounding guess and accordingly the Court concludes that even accepting 
the applicability of the doctrine of res ipsa loquitur the evidence does 
not predominate in favor of the plaintiff upon the issue of negligence, 

There is some testimony in the record upon the matter of the lit- 
tered condition of the job site, it appearing that there were boards, planks, 
timbers or blocks rather indiscriminately scattered about the site, There 
is no evidence that this condition was created by the defendant or that the 
defendant was responsible for it. There is some testimony that the fatal 
accident to William Socash resulted immediately from his stumbling over 
some of this debris and falling into the path of the plunging jib, Other 
testimony indicates that two of the employees of Spencer, White & Prentis 
heard the crashing sound of the jib breaking free and fled to position of 
safety while William Socash and one other employee stood and gazed up 
at the falling boom instead of fleeing immediately to a position of safety. 
The oiler Claybourne testified that he was helping the pile driving crew 
steady the welding machine as it was being moved and that when he heard 
the sound of the falling jib he was able to flee from his position and climb 
aboard the crane before the jib struck the ground, The crane operator 
and his helper testified that after the initial noise of the boom escaping, 
it paused for a brief period of time before it finally plummeted to the 
ground, This pause apparently resulted when the second sling momentar- 
ily withstood the entire weight of the jib after it came free of the first 
sling. The defendant apparently contends that this testimony establishes 
some contributory negligence on the part of William Socash in not acting 
promptly to place himself in a position of safety. The Court is of the 
opinion that the testimony does not establish any act of contributory negli- 
gence in this regard upon the part of William Socash. ! 

A further aspect of this case which would appear to require some 
discussion, if only for the future guidance of counsel, relates to the status 
of the present plaintiff to recover money damages as a result of the death 
of her husband, It will be recalled that the plaintiff Fay Socash is the 
widow and administratrix of the estate of William Socash and that the 
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complaint seeks recovery both for wrongful death and in a survival ac- 
tion, The relationship of the plaintiff with the deceased was a unique 
one. Fay Socash and William Socash were married on October 29, 1949. 
The deceased worked as a pile driver and earned, according to her testi- 


mony, about $118 per week, In addition, for some time he received a 


salary of $150 per month as an officer of the pile drivers union, The 
plaintiff testified that her husband had, as long as they were living to- 
gether, retained about $25.00 per week of his salary and had turned over 
to her the balance of his earnings for use in operating the household, 

etc. The plaintiff had "a little money of [her] own" in a separate account, 
and the parties had a joint account in a building and loan association. An 
apparently long period of arguments, bickering, drinking on the part of 
the deceased, absence of the deceased from his home, and other unhappy 
marital relationships resulted in the separation of the plaintiff and the 
deceased on November 29, 1959. The deceased on that date, after an 
argument in which the plaintiff indicated she would not further tolerate 
this conduct on his part, "took his belongings and moved out." The plain- 
tiff testified that at this time the deceased told her that they "had money 
in the bank and to use it for support."’ Some time thereafter, but in 1959, 
the plaintiff consulted a Washington attorney, Harry E. Taylor, Jr., to 
solicit his advice about obtaining support for herself from her husband, 
The plaintiff advised Mr. Taylor of the joint savings account in the build- 
ing and loan association which, he recalled, was represented to be in the 
amount of $3,000 or $4,000, and he told her that he did not believe she 
could successfully obtain maintenance as long as she had this joint ac- 
count. The plaintiff was advised at this time by this attorney to live on 
this fund until it was "dissipated." Thereafter, the plaintiff continued to 
live alone in the apartment which she had formerly shared with the de- 
ceased William Socash, ultimately moved in with a friend where she paid 
no rent, and ultimately obtained a position for which she was compensated 
by $10 a week plus her room and board. She testified that the building and 
loan account of some $3,200 had been reduced to approximately $1,500 
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through her use of the funds for her living expenses. From the time of 
the separation on November 29, 1959 until the death of William Socash 

on March 31, 1962, the plaintiff received no support, no money, no gifts 
or other contributions from the deceased, She testified that as a matter 
of fact she had seen him on only one occasion during this period and that 
this was a casual meeting on the street, The testimony is: vague as to 
the exact status and amounts of the building and loan accounts carried 

in either the name of the plaintiff, of the plaintiff and the deceased joint- 
ly, or in the name of the plaintiff as trustee for her son by a previous 
marriage, It appears, however, that at the time of the separation of the 
plaintiff and the deceased there was a total of $6,483.77 in two building 
and loan accounts, one of which was in the name of the plaintiff and the 
deceased jointly and to which the plaintiff had told the witness Taylor 
that she had made no contributions. At the time of the death of William 
Socash on March 27, 1962, the net withdrawal from the account was 
$1,304.33. This figure appears to represent the amount which the plain- 
tiff drew from the joint account in the 26 month period during which she 
was separated from her husband, Since the measure of recovery in the 
counts of the plaintiff's complaint is predicated upon her loss of support 
and/or the loss sustained by the death of her husband, the ‘Court is called 
upon to determine whether the facts establish that there was in fact money 
loss of support or other compensable financial loss suffered by the plain- 
tiff, 


Funeral bills, hospital bills and any other expenses incident to the 


fatal injury and burial of William Socash were paid for either by insur- 
ance policies, Veterans insurance or union coverage. The plaintiff, in- 
sofar as the record indicates, did not personally pay for any of these ex- 
penses, In addition, she apparently has received some weekly or monthly 
award by way of employees’ compensation, although the record is vague 
on this point. The Court observes that the plaintiff, who is a woman of 
limited education, answered many of the questions propounded to her by 
counsel in an ambiguous manner or often volunteered statements which 
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made her meaning in answering a specific question dubious. Reducing 
this factual situation to a legal question, the Court desires for the future 
guidance of counsel to answer the question of whether the plaintiff has 
established any legal right to compensation. The Court sets forth the re- 
sult of its study of this problem, despite the Court's earlier finding that 
the plaintiff has not established liability on the part of the defendant in 
this action. 

It appears to be well settled that in a wrongful death action a sur- 
viving wife may recover for the wrongful death of her husband although 
the parties were separated prior to death. Cases have so held, even 
though the relationship between the husband and wife had been voluntarily 
abandoned with a fixed purpose of non-reconciliation. Holdings of several 
courts have awarded the surviving wife substantial damages even though 
during the period of abandonment the husband had contributed nothing to 
the wife’s support. The cases hold, however, that the element of separa- 
tion should be considered for whatever bearing it has upon the probable 
receipt or absence thereof, of actual pecuniary loss to the surviving wife. 
This Court is of the opinion, however, that it must look to the real status 
of the parties at the time of the accidental death of the husband and evalu- 
ate the matter of damages upon the real status and not upon the existing 
legal formalities of the husband and wife relationship. In other words, 
while recognizing the legal principles outlined above, this Court believes 
that since the burden of proof is upon the plaintiff to establish the ele- 
ments of her damage, the burden of proof in this type of case is upon the 
surviving wife-plaintiff to prove the elements of her damage by a pre- 
ponderance of evidence, This places the present plaintiff in the position 
of having to prove that as a reality, the accidental death of her husband 
represented a pecuniary loss to her. In establishing this proof, the legal 
relationship of husband and wife is but the qualifying factor that permits 


the plaintiff-wife to maintain her action; thereafter, her recovery — if 


any — is dependent upon the proof which she may offer. In this case, the 
Court does not believe that the evidence offered by the plaintiff meets 
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the required burden of proof in this type of case, and the Court concludes 
that even if liability had been established, the plaintiff would not be en- 
titled to recover for pecuniary losses. The Court believes, however, 
that if liability were established the plaintiff should recover as damages 
only the allowable expenses actually incurred in connection with the hos- 
pitalization and funeral expenses of the deceased William Socash, The 
plaintiff would, of course, be entitled to recover these items in spite of 
the fact that they were not paid personally by her if Liability had been 
established in the case, 

The Court has reviewed a substantial number of cases relating to 
the question of damages and attaches hereto for the information of coun- 
sel a listing of the cases reviewed. | 

CONCLUSIONS 

1. The plaintiff has failed by a preponderance of the evidence to 
establish that the defendant was negligent and that such, negligence was 
the cause of the death of William Socash, 

2. While rejecting the applicability of the doctrine of res ipsa 
loquitur to the facts in this case, the Court concludes that even were 
this doctrine applied to the case, the plaintiff's evidence supported by 


the inference of negligence would not be sufficient to justify a verdict 
for the plaintiff. 
3. The testimony does not support or justify a finding of con- 


tributory negligence on the part of William Socash, 

4, Even if liability had been established, which it has not, the 
lack of proof of damages is such that the plaintiff's recovery would then 
be limited to the expenses of the hospitalization and burial of the de- 
ceased, i 


/s/ Edward A, Tamm 
JUDGE 


Dated: April 7, 1964 


[List of cases omitted] 
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made her meaning in answering a specific question dubious, Reducing 
this factual situation to a legal question, the Court desires for the future 
guidance of counsel to answer the question of whether the plaintiff has 
established any legal right to compensation, The Court sets forth the re- 
sult of its study of this problem, despite the Court's earlier finding that 
the plaintiff has not established liability on the part of the defendant in 
this action. 

It appears to be well settled that in a wrongful death action a sur- 
viving wife may recover for the wrongful death of her husband although 
the parties were ‘separated prior to death. Cases have so held, even 
though the relationship between the husband and wife had been voluntarily 
abandoned with a fixed purpose of non-reconciliation. Holdings of several 
courts have awarded the surviving wife substantial damages even though 
during the period of abandonment the husband had contributed nothing to 
the wife’s support. The cases hold, however, that the element of separa- 
tion should be considered for whatever bearing it has upon the probable 
receipt or absence thereof, of actual pecuniary loss to the surviving wife. 
This Court is of the opinion, however, that it must look to the real status 
of the parties at the time of the accidental death of the husband and evalu- 
ate the matter of damages upon the real status and not upon the existing 
legal formalities of the husband and wife relationship. In other words, 
while recognizing the legal principles outlined above, this Court believes 
that since the burden of proof is upon the plaintiff to establish the ele- 
ments of her damage, the burden of proof in this type of case is upon the 
surviving wife-plaintiff to prove the elements of her damage by a pre- 
ponderance of evidence. This places the present plaintiff in the position 
of having to prove that as a reality, the accidental death of her husband 
represented a pecuniary loss to her. In establishing this proof, the legal 
relationship of husband and wife is but the qualifying factor that permits 
the plaintiff-wife to maintain her action; thereafter, her recovery — if 


any — is dependent upon the proof which she may offer. In this case, the 
Court does not believe that the evidence offered by the plaintiff meets 
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the required burden of proof in this type of case, and the Court concludes 
that even if liability had been established, the plaintiff would not be en- 
titled to recover for pecuniary losses. The Court believes, however, 
that if liability were established the plaintiff should recover as damages 
only the allowable expenses actually incurred in connection with the hos- 
pitalization and funeral expenses of the deceased William Socash, The 
plaintiff would, of course, be entitled to recover these items in spite of 


the fact that they were not paid personally by her if liability had been 


established in the case, 

The Court has reviewed a substantial number of cases relating to 
the question of damages and attaches hereto for the information of coun- 
sel a listing of the cases reviewed. 

CONCLUSIONS 

1, The plaintiff has failed by a preponderance of the evidence to 
establish that the defendant was negligent and that such negligence was 
the cause of the death of William Socash, 

2. While rejecting the applicability of the dovizink of res ipsa 
loquitur to the facts in this case, the Court concludes that even were 
this doctrine applied to the case, the plaintiff's evidence supported by 
the inference of negligence would not be sufficient to justify a verdict 
for the plaintiff, | 

3. The testimony does not support or justify a tiuing of con- 
tributory negligence on the part of William Socash, 

4, Even if liability had been established, which it has not, the 
lack of proof of damages is such that the plaintiff's recovery would then 
be limited to the expenses of the hospitalization and burial of the de- 
ceased, 


/s/ Edward A. Tatas 
JUDGE 


Dated: April 7, 1964 


[List of cases omitted] 


[Filed April 23, 1964] 
MEMORANDUM 


The Court does not consider the plaintiff's "Motion for Amend- 
ments and Additions to Findings" necessary. In a Memorandum Opinion, 
the Court obviously cannot set forth in detail all of the testimony of all 
of the witnesses. The purpose of the Memorandum Opinion is to inform 
counsel of the basic evidentiary facts which prompt the Court's ruling. 

The Memorandum Opinion, however, may be considered amended 
to the extent that the erroneous dates appearing on pages 10 and 11 may 
be considered changed to conform to the record, 

The plaintiff's "Motion for Amendments and Additions to Findings” 
is otherwise denied. 


/s/ Edward A, Tamm 
JUDGE 


Dated: April 22, 1964 


[Filed April 23, 1964] 


JUDGMENT 


This action having been tried by the Court without a jury, and the 
Court having made and entered on the docket a "Memorandum Opinion” 
containing a detailed statement of the facts of the case as disclosed by 
the evidence and the Court's conclusions on matters of law, and it ap- 
pearing to the Court that such Opinion satisfies the requirements of Rule 
52(a) of the Federal Rules of Civil Procedure, it is by the Court this 22nd 
day of April, 1964, 

ORDERED, that the "Memorandum Opinion" filed herein on April 
8, 1964 shall serve as the Court's statement of findings of fact and con- 
clusions of law, and it is 
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FURTHER ORDERED, that, upon the basis of said findings of fact 
and conclusions of law, defendant Addison Crane Company, Inc. have judg- 
ment against plaintiff, together with the costs of this suit, 


/s/ Edward A, Tamm 
JUDGE 


[Certificate of Service] 


[Filed May 20, 1964] 


NOTICE OF APPEAL 


Notice is hereby given this 20th day of May, 1964, that the plain- 
tiff, Fay Socash, Administratrix of the Estate of William Socash, De- 
ceased, hereby appeals to the United States Court of Appeals for the Dis- 


trict of Columbia from the judgment of this Court entered the 23rd day 
of April, 1964, in favor of defendant Addison Crane Company, Inc., against 
said plaintiff. 


/s/ Allen A, Sperling 
Attorney for Plaintiff 
1430 K Street, N. W. | 
Washington, D.C. 20005 
347-2511 
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Appeal from a Judgment of the United States District Court 
for the District of Columbia 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee Addison Crane Company, 
Ine., the questions are: 


1. Whether there was substantial evidence in the record 
to support the determination of the trial court that appel- 
lant failed to establish by a preponderance of the evidence 
(a) that the accident was due to negligence on the part of 
appellee, and (b) that she sustained any pecuniary loss, 
as alleged sole dependent of the decedent, under the 
Wrongful Death Act? 


2. Whether there could be any liability on the part of 
appellee since (a) the crane crew were borrowed servants 
of the employer of appellant’s decedent and were perform- 
ing its work, and (b) the decedent assumed the risk of the 
injury which occurred? 


3. Whether proof that the living expenses of appellant’s 
decedent exceeded his earnings precluded any recovery for 
loss of earnings under the Survival Act? 


INDEX 


Statement of Questions Presented 
Counterstatement of the Case 
Rules Involved 

Summary of Argument 
Argument 


I. The findings of fact by the District Court must be 
eredited if based upon substantial evidence and 
not ‘‘clearly erroneous”’ 


. Appellant introduced no evidence at trial to estab- 
lish negligence on the part of appellee 


A. The operation of the boom while the jib was 
suspended beneath it by two sets of cables and 
clips was accepted conduct in the trade and 
was not inherently unsafe 


1. Testimony as to custom and usage of the 
crane rental business was evidence of the 
standard of reasonable care 


. The ‘so-called expert opinions’’ adduced by 
appellant were not convincing and were not 
based upon the evidence in this case 


3. The clips were affixed properly to the lower 
angle irons of the main boom 


4. The operation of appellee’s crane on March 
27, 1962, was not inherently unsafe 


. Appellant herein cannot invoke the doctrine of 
res ipsa loquitur 


1. She has not established the underlying facts 
to invoke this doctrine 


2. Even where applicable, res ipsa loquitur con- 
stitutes only an inference of negligence and 
does not compel the trier of fact to conclude 
the existence of liability 


Index Continued 


Page 


3. In any event, the District Court concluded 
that even with the inference of negligence 
afforded by res ipsa loquitur, appellant did 
not prove her case by a preponderance of 
the evidence 


. Apart from the issue of negligence, appellee could 
not be found liable under the facts of this case ... 


A. Appellee is not liable since the crane operator 
and the oiler were borrowed servants of 
Spencer, White & Prentice, Inc. ............ 


B. Appellant’s intestate assumed the risk of the 
injuries he received 


. Appellant has not proved actual damages under 
either the Wrongful Death Act or the Survival Act 


A. Appellant failed to demonstrate by a prepon- 
derance of the evidence that as decedent’s al- 
leged sole dependent she lost any pecuniary 
support by reason of his death 


1. Neither at the time of his death, nor for 
some considerable time prior thereto, was 
decedent giving any support to appellant .. 


2. Appellant was not the exclusive real party 
in interest as to hospital and funeral ex- 
penses because the workmen’s compensation 
carrier for decedent’s employer had become 
at least partially subrogated to those claims 


- Appellant is not entitled to any recovery on 
behalf of decedent’s estate under the Survival 
Act since the only element of damages alleged 
was loss of future earnings and the evidence 
demonstrated that decedent’s living expenses 
exceeded his earnings 


Conclusion 
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United States Court of Appeals 


For tue District or CoLumBia CIRculitT 


No. 18,784 


Fay Socasu, Administratrix of the Estate of William 
Socash, Deceased, Appellant 


Vv. 


Appison Crane Company, Inc., Appellee 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant, Fay Socash, administratrix of the estate of 
her estranged, late husband, William Socash, instituted 
this civil action under both the District of Columbia 
Wrongful Death Act, D. C. Code § 16-1201 (1961 ed.), and 
the local Survival Act, D. C. Code § 12-101. The suit grew 
out of an accident on March 27, 1962, at a construction 
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site in the District of Columbia in which William Socash, 
a 49 year old pile driver, was fatally injured when struck 
by a ‘‘jib’’? (extension boom) that had fallen from the 
main boom of a crane owned by appellee crane rental 
company. At the trial of this cause, appellant sought a 
recovery by attempting to establish specific acts of negli- 
gence, and, alternatively, by relying on the doctrine of 
res ipsa loquitur. (JA 1-7, 117) Both theories were re- 
jected by the trial court, sitting without a jury, in its formal 
Memorandum Opinion (JA 122, 123), and judgment ac- 
cordingly was entered for the appellee. (JA 128-129) 


In the same Memorandum Opinion, the trial judge also 
declared that with respect to the claim for wrongful death, 
appellant had not shown any pecuniary loss to herself as 
widow and as sole alleged dependent of the deceased. (JA 
127) The District Court concluded: 


‘Even if liability had been established, which it has 
not, the lack of proof of damages is such that the 
plaintiff’s recovery [under the wrongful death statute] 
would then be limited to the expenses of the hospitali- 
zation and burial of the deceased.”’ 


William Socash’s employer, Spencer, White & Prentice, 
Ine., a foundation sub-contractor, planned to test on March 
27, 1962, the resistance of certain piling which it had driven 
into the ground. (JA 35) For that reason, arrangements 
were made on the preceding day for the rental of a crane, 
without which these tests could not be performed. (Ibid.) 
The method of testing was to place heavy weights on top 
of the piling to see whether it could withstand such pres- 
sures without sinking further into the ground. (Ibid.) 


Appellee’s truck crane arrived at the intersection of 
12th and E Streets, N. W.—adjacent to which was the con- 
struction site where the piles were to be tested—at 6:45 
a.m. on the date appointed. (JA 28, 95, 111) The crane 
crew consisted of an operator, James H. Keller, and an 
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oiler, or apprentice operator, William Edward Claybourne. 
(JA 99, 110) Stored underneath the crane’s 60-foot boom, 
and suspended from it by two slings, each composed of two 
metal clips and a connecting cable, was an extension boom, 
or jib, that was 30 feet in length and weighed 1150 pounds. 
(JA 10) This method of attachment was in wide use and the 
utilization of the main boom for lifting or moving opera- 
tions with the jib thus suspended beneath it was accepted 
as standard conduct. (JA 88, 89,101) Both prior to driving 
away from the place where the crane had remained over- 
night, and later, after arriving at the intersection of 12th 
and E Streets, N. W., the operator checked the aforemen- 
tioned clips to make sure that they fitted properly on the 
angle irons of the boom. (JA 96-97, 105, 108) The crane, 
with the jib section still suspended from the boom, was 
moved onto the edge of the joh site proper at approximately 
7:05 a.m., (JA 30, 97. 105) where it remained until 7:30 a.m. 
when several pile drivers and their foreman, Ragnar 
Benson, came to the rig. (JA 33, 97) 


Becanse Benson noticed that a welding machine owned 
by Spencer, White & Prentice, Ine. would obstruct the 
movement of the crane from its position on the edge of the 
project to the place where he intended its services to be 
utilized, he directed the crane operator to pick up the 
welder with his machine and swing it in an are to a 
designated place out of the path of the crane, (JA 35-36, 
97, 111-112) Keller stated that he would like to get rid of 
the jib. but Benson instructed the operator to move the 
welder first hecause there wasn’t sufficient room in which 
to detach and store the jib. (JA 97, 111-112) Benson’s 
recollection of this conversation was hazy and unclear. 
(JA 34-37) Benson specifically assigned four pile drivers, 
among whom was William Socash, to,assist in the move- 
ment of the welder. (JA 33, 98) During the moving opera- 
tion, Soecash and another pile driver both were giving 
signals to direct the operation of the crane. (JA 98, 113) 
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The assigned pile drivers coiled the welding cables 
around the welding machine and then secured that machine 
to the lifting hook of the crane. (JA 24, 97, 112) Upon 
receipt of a signal by the aforementioned pile drivers 
acting as signalmen, the welding machine was lifted about 
two or two-and-a-half feet off the ground. (JA 36, 98) and 
then, after receiving a further signal to move the machine 
to the left, Keller swung the welder as instructed until 
he was directed to stop by the pile drivers. (JA 36,99) One 
or more other pile drivers, in addition to the four who had 
been assigned specifically to the task, may also have helped 
to steady the moving welder (JA 97, 112), as did Clay- 
bourne, the apprentice crane operator. (JA 99-100, 112) 
Various pieces of lumber and other debris were strewn 
about the ground over which the welding machine was being 
conveyed. (JA 27, 32, 99, 100, 102, 113, 114; pl’s ex. 2-B, 
2-C, 2-D) When the signalmen directed the crane operator 
to come down with the load, (JA 99) he slowly lowered the 
welder until it was just barely off the ground, (JA 26, 99, 


101, 113) at which time still another signal was given—in- 
structing the crane operator to stop the lowering operation 
in order that some timbers could be removed from the place 
where the welder was to be set. (JA 99) 


As the welding machine was hanging stationary in that 
position, and with its weight still being borne by the crane, 
the right-hand clip (looking out from the operator’s cab) 
of the upper sling became separated from the boom. (JA 
109) Neither the clip, cable, nor any other part of the de- 
vice broke. (JA 12, 19, 109) The upper end of the jib 
began to descend, but the lower sling held firm and caused 
the bottom end of the jib to ride into the superstructure of 
the boom, thus halting the jib’s descent. (JA 100, 102, 113) 
The jib remained suspended in this position for a brief 
period of time, but the tremendous pressure generated 
by the lever effect of the jib against the boom and the 
concurrent twisting action of the jib away from a vertical 
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plane soon caused one of the lower clips to give way. (JA 
11, 12, 113) 


The detachment of the right-hand clip of the upper sling 
and the initial, short descending phase of the upper end 
of the jib produced what was described as a ratting noise. 
(JA 24, 28, 34) Warnings were shouted immediately by 
two or more persons, including Claybourne, the oiler, who 
was steadying the welder. (JA 99-100, 113) Notwithstand- 
ing these alarms, and the distinct pause in the descent of 
the jib, Socash and one other pile driver stood still and did 
not run. (JA 102, 114) Finally, each began to move, but 
Socash tripped backward over one of the loose pieces of 
lumber strewn over the site and was struck by the falling 
jib. (JA 27, 100, 114) The other pile drivers who were 
holding onto the welding machine immediately ran from 
underneath the jib, as did Claybourne, who even had time 
to jump onto the crane rig next to the operator’s cab. (JA 
102, 114) Socash died four days later. (JA 125) 


The accident was investigated on the date of its oc- 
currence by the District of Columbia Minimum Wage and 
Industrial Safety Board (JA 12) but no safety violations 
were noted. (JA 21) 


At the time of the accident, William Socash and his wife, 
appellant herein, had been estranged for more than 28 
months. (JA 63, 76) A long period of arguments, bickering, 
drinking on the part of the deceased, absence of the de- 
ceased from his home, and other unhappy incidents re- 
sulted in their separation in November, 1959. (JA 63, 71-75) 
During the entire period of this separation there was no 
communication between them, except on one occasion when 
they accidentally met in the street. (JA 76) William 
Socash’s only words at that time were—‘‘Don’t bother me, 
woman.’ (Ibid.) Appellant received no support, money, 
gifts or other contributions from the deceased. (Ibid.) 
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When the Socashes separated in November, 1959, appel- 
lant had in her possession passbooks from two separate 
savings accounts at Columbia Federal Savings & Loan 
Association. (JA 79, 125) These accounts represented inter- 
mediate stages in a complex scheme of savings account 
manipulations by appellant which she was unable to explain 
except in what the trial court characterized as a ‘‘vague’’ 
manner. (JA 65-70, 78-79, 81-82, 125) One ‘‘chain’’ of 
savings accounts commenced in March, 1954 as a ‘‘joint 
account’’, (JA 66) which account was converted into a new 
‘joint account’’ in July, 1957 (Ibid) was transferred to 
a separate account in appellant’s sole name less than three 
weeks after their separation, (JA 66-67) was converted into 
a trust account in November, 1960 for the benefit of ap- 
pellant’s son by a previous marriage, (JA 68, 82) and 
finally was merged shortly after decedent’s death into what 
was the fourth account in a second such ‘‘chain’’ of savings 
accounts, (JA 69) the latter constituting a progression 
out of a personal account which appellant opened only in 
her name in October, 1954. (JA 68) At the time the 
Socashes became estranged, the so-called ‘‘joint account’’ 
contained approximately $3,200.00 (JA 64, 79) and the 
second account in appellant’s ‘‘chain’’ of ‘‘personal ac- 
counts’’ held a nearly equal sum of money. (JA 69, 79) On 
the date of William Socash’s death—March 31, 1962—the 
account which formerly had been the ‘‘joint account’’ held 
about $1,500.00, (JA 64) while the fourth account in appel- 
lant’s ‘personal chain’’ showed an increase to $3,600.00. 
(JA 79) The net change in these accounts during the 
Socashes’ long separation was a decrease of $1,300.00. 
(JA 79, 125) 


Although William Socash had been employed during 
1960 and 1961, appellant—as administratrix of his estate— 
did not find any assets belonging to him, despite her 
efforts to discover same. (JA 76-77) She did ascertain, 
however, that William Socash left debts in excess of 
$750.00. (JA 77-78) 
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RULES INVOLVED 
Fed. R. Civ. P. 17(a) 


‘Rule 17. Parties Plaintiff and Defendant; Capacity 


‘‘(a) Real Party in Interest. Every action shall be 
prosecuted in the name of the real party in interest; 
but an executor, administrator, guardian, trustee of 
an express trust, a party with whom or in whose name 
a contract has been made for the benefit of another, or 
a party authorized by statute may sue in his own name 
without joining with him the party for whose benefit 
the action is brought... .”’ 


Fed. R. Civ. P. 52(a) 
‘Rule 52. Findings by the Court 


“‘(a) Effect. In all actions tried upon the facts 
without a jury or with an advisory jury, the court 
shall find the facts specially and state separately its 
conclusions of law thereon, and judgment shall be 
entered pursuant to Rule 58; and in granting or re- 
fusing interlocutory injunctions the court shall simi- 
larly set forth the findings of fact and conclusions of 
law which constitute the grounds of its action. Re- 
quests for findings are not necessary for purposes of 
review. Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge of the eredibilty 
of the witnesses. The findings of a master, to the ex- 
tent that the court adopts them, shall be considered as 
the findings of the court. If an opinion or memoran- 
dum of decision is filed, it will be sufficient if the find- 
ings of fact and conclusions of law appear therein. 
Findings of fact and conclusions of law are unneces- 
sary on decisions of motions under Rules 12 or 56 
or any other motion except as provided in Rule 41 (b).”’ 


SUMMARY OF THE ARGUMENT 


The findings of fact by the District Court, upon which 
it based its conclusion that appellant had failed to prove by 
a preponderance of the evidence that the accident was 
caused by negligence on the part of appellee, were based 
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on substantial evidence and were not ‘‘clearly erroneous’’. 
Under all of the circumstances of this case, the operation 
of appellee’s crane while the jib was suspended beneath 
the main boom by two sets of cables and clips ean only be 
determined in legal effect as a condition, and not a cause, of 
the accident. The operation of the crane in this manner 
was in accordance with the custom and usage of the crane 
rental business and the cable and clip devices were shown 
to be self-correcting implements. ‘‘Expert opinions’’ in- 
troduced by appellant in an effort to show that such crane 
operation was unsafe, were not convincing and were not 
based upon evidence in the case. Nor was the doctrine of 
res ipsa loquitur available to appellant because she failed 
to prove the underlying facts necessary to invoke it. 


Even if appellant had succeeded in demonstrating negli- 
gence, appellee would not be found liable since the crane 
operator and the oiler were borrowed servants of Spencer, 
White & Prentice, Inc., the employer of appellant’s de- 
eedent, and the decedent assumed the risk of the injury 
which he received. Moreover, appellant was unable to 
prove actual damages under either the Wrongful Death Act 
or the Survival Act. The trial court expressly determined 
that appellant, as alleged sole dependent of decedent, was 
not deprived of any pecuniary support by reason of his 
death, and it was not shown that decedent’s probable 
future earnings—the only element of damages claimed 
under the Survival Act—would have exceeded his estimated 
future living expenses. Appellant would not be entitled 
to retain any recovery that might be awarded for decedent’s 
hospital and funeral expenses because most, if not all, of 
such recovery would be impressed with a trust for the 
benefit of the insurer who actually paid the expenses, 
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ARGUMENT 
L 


THE FINDINGS OF FACT BY THE DISTRICT COURT MUST BE 
CREDITED IF BASED UPON SUBSTANTIAL EVIDENCE AND 
NOT “CLEARLY ERRONEOUS”. 

At page 13 of her brief, appellant identifies correctly the 
central issue for this court to decide and she acknowledges 
that such issue is essentially factual in nature. There it is 
stated: ‘At the very core of this appeal ... is the question 
of whether or not the trial court erred in holding that, 
with or without the benefit of the inference of negligence 
under res ipsa loquitur, the plaintiff [failed to establish] 
defendant’s negligence by a preponderance of the evi- 
dence.’”? Reduced to a more distilled form, the factual 
nature of the issue is pointed up—whether the plantiff- 
appellant introduced convincing evidence at trial that ap- 
pellee breached some duty which, under the circumstances 
existing at the time of the accident, it owed to appellant’s 


intestate. Prosser, Torts $$ 30, 53 (8rd ed. 1964); ef. 
McGettigan v. National Bank of Washington, 115 U.S. App. 
D.C. 384, 320 F. 24 703 (1963). In her effort to carry this 
burden, appellant places strong emphasis upon her claim 
that certain of the District Court’s findings of fact were 
erroneous and should be set aside. 


Rule 52(a), Fed. R. Civ. P., provides in part: ‘In all 
actions tried upon the facts without a jury... the court 
shall find the facts specially and state separately its con- 
clusions of law thereon and direct the entry of the appro- 
priate judgment. . . . Findings of facts shall not be set 
aside unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge of the 
credibility of the witnesses. ...’? Appellant contends, how- 
ever, that the ‘‘clearly erroneous test’’ should not be ap- 
plied to this case and urges the Court to adopt what is 
described as ‘‘the view of the 2nd Cireuit’’, ie., that the 
conclusion of a judge sitting without a jury in a negligence 
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case is freely reviewable on appeal without regard to Rule 
52(a). See Kane v. Branch Motor Express Co., 290 F. 2d 
503 (1961). But a reading of the Kane opinion and a study 
of the subsequent treatment of its ‘‘free review’’ ruling 
demonstrates that the ruling applies only to situations in 
which there are mixed questions of fact and law. See 
Ruby v. American Airlines. Inc., 329 F. 2d 11 (2nd Cir. 
1964) ; Castro v. Moore-McCormack Lines, Inc., 325 F. 2d 
72 (2nd Cir. 1963). Nor is the language of the Supreme 
Court in United States v. U.S. Gypsum Co., 333 U.S. 364 
(1948), of any real assistance to appellant since that opinion 
merely sought to describe the Court’s mental process in 
applying the ‘‘clearly erroneous’’ test rather than to 
establish a new or different standard for reviewing findings 
of fact. 


More in keeping with the literal requirements of Rule 
52(a) is the declaration in United States v. National 
Ass’n of Real Estate Bds., 339 U.S. 485 (1950), by Mr. 


Justice Douglas that: 


“Tt is not enough that we might give the facts another 
construction, resolve the ambiguities differently, and 
find a more sinister cast to actions which the District 
Court apparently deemed innocent. [citing cases] We 
are not given those choices, because our mandate js 
not to set aside findings of fact ‘unless clearly er- 
roneous’.’’ 


339 U.S. at 495-496. 


The instant case being essentially one of fact, ‘‘great 
weight is to be given the findings of the lower court... .”’ 
Elm Corp. v. E.M. Rosenthal Jewelry Co., 82 U.S. App. 
D.C. 196, 200, 161 F’. 2d 902, 906 (1947) So long as there 
is evidence in the record to support the findings of fact and 
such findings do not appear to the Court to be ‘clearly er- 
roneous’’, the judgment of the District Court should be 
affirmed. £.g., Edell v. Casey, U.S. App. D.C. —, 
328 F. 2d 186 (1964); Sawyer v. United States, 112 U.S. 
App. D.C. 5, 298 F. 2d 333 (1962). 


il 


IL 


APPELLANT INTRODUCED NO EVIDENCE AT TRIAL TO 
ESTABLISH NEGLIGENCE ON THE PART OF APPELLEE. 


A. The Operation of the Boom While the Jib Was Suspended 
Beneath it By Two Sets of Cables and Clips Was Accepted 
Conduct in the Trade and Was Not Inherently Unsafe 


1. Testimony as to custom and usage of the crane rental 
business was evidence of the standard of reasonable care 


At the trial of this cause, appellee introduced clear, con- 
vincing evidence to show that the operation of the boom 
while a jib was suspended beneath it by two sets of clips 
of the type represented by Plaintiff’s Exhibit + 1, was in 
accordance with the custom and usage of the crane rental 
business. Although appellant sought to show that other 
types of jib hangers were known to the trade and were 
sometimes used by crane rental companies in this area, she 
did not present any evidence to rebut the testimony of 
appellee’s witnesses or to show that on the date in question 
the crane crew’s conduct failed to meet the standards then 
prevailing in the crane rental business. 


Appellee’s principal witness on the custom and usage of 
the trade was George Alan Kaufman, who testified that he 
had heen in the crane rental business for approximately 
twenty-three years (war service excluded) and that he 
was an executive officer of Crane Rental Company, (JA 86) 
one of the two largest such enterprises in the Washington, 
D.C. area. (JA 93) Mr. Kaufman declared that the type of 
haneer identified as Plaintiff’s Exhibit + 1 was used by his 
firm and that the company had twelve such slings. (JA 
87, 90) He testified that as early as 1939 he had used 
this device (JA 88) and he listed three or more other 
crane rental companies in this area which he knew used 
a cable and clip method similar to Plaintiff’s Exhibit + 1. 
(JA 88, 89) In answer to the question whether he or his 
company had operated cranes with the jib suspended under 
the boom by the cable and clip method used by appellee, 
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he stated ‘‘Oh, hundreds of times.”? (JA 89) Mr. Kaufman 
also gave the following pertinent testimony: 


“*Q. Could you describe in some detail just how the 
clips fit in relation to the boom? A. You mean how 
they are mounted onto the boom? 

“*Q. Yes. A. Well, the boom is an angle [i.e., the 
primary structures of the boom are four right-angle 
shaped iron stanchions running the length of the 
boom] and the top part of this particular clip goes 
over the top of the angle and hangs down on the out- 
side of the angle with a kicker on the bottom. The 
purpose of that kicker is to keep it from slipping off 
or tipping. 

“Q. Mr. Kaufman, I show you what have been 
marked Plaintiff’s Exhibits 2-G and 2-E, and ask you 
if that shows how they are attached to the boom? 
A. (Perusing) Yes, that’s it. 

‘*Q. How are they fitted on in relation to any cross 
supports on the boom? <A. I don’t think that there has 
been any particular attention to the cross part of the 
boom because most of your weight is down. 

“*Q. Then, you don’t pay any attention to whether 
it’s up against one of these cross supports or not? 
A. You mean across the bottom of the boom itself? 

‘*Q. No, I mean vertically. A. The vertical, yes sir. 
They are caught on the vertical, yes, to keep them from 
slipping down. 

“Q. To keep them from slipping down? A. That 
is right. 

“*Q. Now, how high have you seen the boom raised 
when a jib has been slung beneath it? A. As high as 
it will go. 

“‘Q. How high is that? A. (Pause) 

‘Tre Court: Does it approximate 90 degrees? 

“THe Wirxess: No, not quite 90; it comes close. 

“THe Court: How much? 

“Tre Wityess: About ten degrees away. 

“‘THE Court: Eighty degrees, then is about the 
maximum? 

‘‘Tre Witxess: The maximum is about 80 degrees 
that it will go before it stops. 

**Q. Now, directing your attention to March 27, 
1962, what could you tell us as to the extent to which 
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such method of mounting jibs on booms and operating 
them was used in the District of Columbia? A. Well, 
they were standard; everybody was using them. 

“Q. Now, in relation to the jib itself, when you are 
slinging it beneath the boom as you have described it, 
where does this cable go in relation to the jib? A. 
Well, the cable goes through the two top struts of the 
jib itself. 

“*Q. It doesn’t go beneath the whole? A. No, not 
beneath the whole jib. 

“‘Q. Have you ever heard or known of an accident 
that occurred prior to March 27, 1962—A. No, sir, I 
have not. 

“‘Q, —while operating in this fashion? A. No, sir. 

“‘Q. Therefore, your company has never had such 
an accident? A. No, sir, we have not. 

‘¢Q. Have you ever had a situation where the boom 
had too much weight on it or anything of that kind 
when a jib was slung beneath it? A. No. 

‘“‘Q, Have you ever had a boom bend when a jib 
was slung beneath it? A. Yes, we did one time. 

«<Q. When was that? A. When we were lifting a 
barge out of the water down at the docks and the boom 
bent and the jib with the hangers kept the boom from 
collapsing with the extra support of the jib. 

“<Q. Was it slung beneath the boom the way you 
have described at that time? A. Yes, sir.’’ 


JA 89-91 


James Keller, the crane operator, gave additional testi- 
mony on the custom and usage of the industry based upon 
his experiences and observations during eight or nine years 
as an operating engineer and an apprentice. (JA 94) 
While the Court may be inclined to credit his testimony 
somewhat less than Alan Kaufman’s in view of Keller’s 
close identification with the incident giving rise to the 
present law suit, it must be pointed out that Keller’s testi- 
mony as to custom and usage was uncontradicted and it 
confirmed what had been stated earlier by Mr. Kaufman. 
Keller testified that ever since he had become a crane oper- 
ator he always had used a cable and clip device similar to 
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Plaintiff’s Exhibit #1 to suspend a jib beneath a boom, 
(JA 96) and that on several occasions prior to March 27, 
1962, he had operated a crane while a jib was hung beneath 
the boom without encountering any difficulty. (JA 100-101) 
He also stated as follows: 


“*Q. Do you know whether any other companies were 
using that type of sling [i.e., a jib hanger similar to 
Plaintiff’s Exhibit +1] to carry and operate the jib 
beneath the boom of the crane besides Addison? “A. 
Yes. 

‘*Q. How do you happen to know about them? A, 
Well, I had seen them around on jobs and seen them 
on the street. 

“‘Q. Had you seen any of them operating with the 
jib slung beneath the boom in this fashion? A. Yes. 

“*Q. On how many occasions had you observed that? 
A. Several times I had noticed it. 

‘*Q. Do you know what companies they were that 
were using them? <A. Yes, I do. 

‘*Q. What companies were they? A. Crane Rental, 


Capitol Crane, Old Dominion Hoisting Company, they 
used to carry theirs that way too.’’ 


JA 101 


Appellant’s only effort to present evidence on the subject 
of the custom and usage of the crane rental business was 
ineffectual. Alfred Wrightman, owner of B & R Crane and 
Shovel Company, was called as a witness even though by 
his own admission he had left the crane rental business 
four or five years before the accident in this case. (JA 83) 
Moreover, his own testimony and that of his former em- 
ployee for ten years, Addison Thompson, president of ap- 
pellee corporation, reveals that even when B & R Crane 
and Shovel Company was active in the crane rental busi- 
ness, it seldom had need to use or carry extension booms. 
(JA 38, 83) 


The testimony of Kaufman and Keller as to the usual 
and customary conduct of persons engaged in the crane 
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rental business was relevant and admissible upon the issue 
of whether appellee had exercised reasonable care. Uline 
Ice Co. v. Sullivan, 88 U.S. App. D.C. 104, 187 F.2d 82 
(1950) ; Prosser, Torts $33 (3rd ed. 1964) Of course, evi- 
dence as to the custom and usage of a trade is not con- 
clusive on the issue of reasonableness. However, while not 
binding, such evidence is persuasive as to what the stand- 
ard of reasonable conduct should be. Jemison v. Pfeifer, 
307 Pa. 81, 152 A.2d 697 (1959); Blood v. Allied Stores 
Corp., 62 Wash, 2d 187, 381 P. 2d 742 (1963) It is clear 
from a reading of the Memorandum Opinion of the trial 
Judge that he was impressed by the quality of the testi- 
mony presented by appellee on this subject. 


2. The “so-called expert opinions” adduced by appellant were 
not convincing and were not based upon the evidence in 
this case 


One of the factors affecting the decision of the District 
Court was appellant’s inability to establish by a prepond- 
eranee of the evidence that the harm which oceurred on 
March 27, 1962, was a foreseeable consequence of the oper- 
ation of appellee’s crane while the jib section was sus- 
pended beneath its main boom by the cable and clip method 
disenssed in the preceding sub-section of this brief. An 
examination of the testimony of appellant’s “<so-called ex- 
perts’’—they even were characterized as such by the at- 
torney for appellant while he argued against appellee’s 
motion for judgment at the conclusion of plaintiff-appel- 
lant’s ease-in-chief (Tr. 326)—upon whom she placed so 
much reliance, will reveal the propriety of the trial court’s 
determination. Their opinions were neither convincing nor 
based upon evidence in this case. In fact, by permitting 
these ‘so-called experts’? even to express their opinions, 
the District Court gave appellant much greater latitude in 
her attempt to prove her case than ought to have been 
afforded. 
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The first ‘‘expert’’ called by appellant was Charles T. 
Greene, a journeyman machinist with seventeen years ex- 
perience and a safety officer employed by the District of 
Columbia Minimum Wage and Industrial Safety Board. 
(JA 11) Greene personally investigated the accident in 
his capacity as safety officer (JA 12) and testified concern- 
ing the investigation which he made. To this extent, ap- 
pellee does not consider his testimony improper. However, 
Greene was not competent either by his training or experi- 
ence to render an opinion as to whether it was safe to 
operate a crane as was done on the date of the accident. 


The record on appeal reveals that Greene’s entire formal 
education in the field of industrial safety consisted of ‘a 
number of specialized courses in accident prevention 
safety.”’ (JA 11) No explanation was offered as to the 
nature of those courses, by whom they were conducted, or 
when they were attended. Greene displayed no great knowl- 
edge of physies or of the principles and techniques of crane 


operation, and he admitted that he had never seen a crane 
make a lift while a jib was suspended beneath the main 
boom. (JA 16) Nor was he even aware of the eable and 
clip method of attachment (JA 15) even though it had been 
used by Crane Rental Company since 1939 and later 
adopted by other crane rental firms. 


Tn at least two specific respects, Greene revealed a great 
lack of understanding of the principles justifying the use 
of appellee’s jib hangers. First, despite his acknowledge- 
ment that as the boom’s angle of elevation is increased the 
sheer weight of the jib section would force the clips to 
align themselves with the outside edges of the lower angle 
irons of the boom and the kicker plate to fit tightly under- 
neath those angle irons, (JA 17, 19) he made the almost 
unbelievable suggestion that the accident might have oc- 
curred because the hooked end of one of the clips rode 
on the top edge of the angle iron. His exact testimony was 
as follows: 
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“<Q. Now, Mr. Greene, if the boom were raised while 
the jib was slung beneath it in the manner indicated, 
would not the weight of the jib still be dependent from 
the boom? A. You mean suspended from the boom? 

“<Q. Yes, Would not the weight still be directly on 
the boom? A. That is right. 


* * * * * 


«<Q, And the two slings would still be supporting 
the weight of that jib, would they not? A. That is 
true. 

“«Q. Now, they would still have the effect, would 
they not, of forcing the clip down tightly against the 
angle iron of the boom? A. T must answer it in this 
manner, that I don’t know how that clip was on that 
angle at the time this accident happened. This thing 
was taken and the clip was placed on the angle for the 
purpose of taking the picture. Now, the clip did not 
have to be down on that angle to support that boom. 

<Q. Did not have to be? A. Did not have to be, no. 

“<Q. How could it have been placed and supported 
the boom without its being forced into position, as I 
have described? A. This piece right here, the clip, if 
for any reason it rode on the top edge of that angle. 
if it was riding on the top edge and it was extended, it 
would not have the same effect as it would if it was in 
there. 

“Q, Mr. Greene, would it be almost impossible to 
balance the thin lip of that clip on the thin angle iron 
and hold it there? A. It would be rather difficult, but 
it could be done. 

«<Q, And would you not ordinarily expect it to do 
one of two things: either to slip off entirely while the 
jib was being carried underneath the boom or else 
slip into position with the kicker plate tightly against 
the clip? A. It could have done anything. 

“<Q. Now, if it were being carried along through the 
streets in that fashion, can you conceive that it would 
have balanced on that thin edge during a trip of some 
ten miles without either having fallen securely in place 
or having off entirely, releasing the jib? A. I couldn’t 
conceive of it, but in my experience I have seen other 
stranger things happen.”’ 


JA 18-19 
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Even if one of the clips could in some inconceivable manner 
have ridden on the top edge of the angle iron, it is appar- 
ent that just as soon as the boom was raised any significant 
extent above the horizontal plane—to a height far less than 
the 65° or 75° angle of elevation at the time of the accident 
(JA 10-11, 99)—the clip immediately would either have 
fallen off the angle iron or slipped into place. The low 
coefficient of friction of steel upon steel necessarily would 
have produced that result. 


Second, Greene’s testimony as to the manner in which 
the jib section was carried by the cable and clip device 
ereated substantial doubt as to whether he really could 
visualize the method of attachment. Greene referred to the 
jib as being ‘‘eradled in two similar cable arrangements’’, 
(JA 18) suggesting that the cables looped underneath— 
but not through—the jib’s superstructure. If it were true 
that the jib was merely cradled in the two slings (But com- 
pare the testimony of George Alan Kaufman quoted supra 
at p. 13), then Greene’s innate misgivings about the cable 
and clip method of attachment could readily be understood. 


Highly significant to a consideration of Greene’s qualifi- 
cations as an ‘‘expert’’ are the limitations which he, him- 
self, imposed upon the scope of his claimed expertise. 
Three times during his redirect examination he refused to 
express opinions which counsel for appellant sought to 
elicit: 


“*Q. Well, tell me this: Is the jib section suspended 
at all times flush tight against the base of the boom? 
Is there some space between the jib and the boom? A. 
Ordinarily there is, yes. 

**Q. Now, would it be fair to say that when the boom 
flexes up under those circumstances there may be a 
moment when the jib is, as it were, weightless? A. I 
couldn’t answer that. 

““Q. Now, what effect, if any, would a lateral motion 
of the boom and the jib have on these kicker plates’ 
function of holding these fast? A. Well, if the kicker 
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plates weren’t recessed deep enough, there might be 
enough motion for them to swing off from under the 
angle plate. All I can say is the ones that I have seen 
in operation had a far better seat on the kicker plate 
than those particular plates, 

“Q. Well, would you say that a lateral motion of 
these clips in the amount of the width of that kicker 
plate— A. I wouldn’t express an opinion on relative 
[sic] to the width of that kicker plate. 

“‘Q. Now, what effect, if any, does the booming up 
of the boom at a high angle have on the fastening 
power of this type of clip? A. Well, depending on the 
overlap at the top of the clip and the heel, the kicker, 
as we call it, depending upon that as the boom raises, 
it has a tendency to twist the plate back so that the 
cable clip tries to swing perpendicular with the ground. 
Now, if there was not enough lip—as I would like to 
call it—on the top of the loop, there might be a tend- 
ency that some of that lip might ride up over the angle 
iron. 

“‘Q. Ride up over the edge of the angle iron? A. I 
say there would be a tendency, but not knowing how it 
affects different angles and the weight of it or what 
not, I wouldn’t say whether that would happen or 
would not.”’ 


JA 22-23 


Greene’s refusal to respond to the aforementioned ques- 
tions which counsel for appellant obviously believed to be 
within the area of the witness’ supposed expertise strongly 
suggests that Greene really did not consider himself to be 
an expert in the field of industrial safety as it related to 
crane operations. 


But even if Greene were qualified to express an expert 
opinion, the opinion which he gave was irrelevant to the 
issue of whether the harm that occurred herein was fore- 
seeahble because such opinion was not based upon the evi- 
dence adduced at trial. Greene declared that he considered 
the operation of a crane while a jib was suspended beneath 
its boom by the cable and clip method to be unsafe solely 
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because such a clip ‘‘could become dislodged by jostling if 
weight were suddenly taken off it’’. (JA 13) But there 
was no direct evidence at trial that the clip attached to the 
main boom had been jostled and there was nothing con- 
tained in Greene’s official accident investigation report to 
suggest that jostling had occurred. (JA 20) The only 
factor seized upon by Greene in an effort to buttress his 
speculation that a jostling effect might have taken place 
was that a lift was being made at the time of the accident. 
The evidence adduced at trial, however, revealed that the 
weight of the object being lifted (2,000 pounds—JA 34) 
was far less than the actual lifting capacity of the crane 
(30,000 pounds—JA 106). And there was ample testimony 
on which to find that at the time the jib section fell, the 
weight of the welder still was being borne by the main 
hoom. (JA 26, 99,101,113) Since the weight was on the 
main boom at the time of the accident—by Greene’s own 
definition—jostling could not have occurred. 


Roland P. Blake. a retired safety engineer, was the only 
other person called upon by appellant for purposes of giv- 
ing expert testimony. While Blake’s technical vocabulary 
and grasp of principles of physics was better than 
Greene’s, it became apparent that his practical knowledge 
of the operation of cranes was limited—particularly the 
operation of cranes under the circumstances of the present 
ease, Undoubtedly, his lack of understanding of the cable 
and clip method of attachment is explained by the fact that 
it was based solely upon the pictures introduced into evi- 
dence by the plaintiff (JA 55-56) and a certain ‘‘rough 
hand-sketch’’? diagram contained in the files of the Mini- 
mum Wage and Industrial Safety Board. (JA 60) He 
admitted that the only information which he possessed con- 
cerning methods of carrying jibs or of attaching them to 
booms was that which he acquired while preparing to 
testify in this case. (JA 50,55) Tllustrative of his lack of 
understanding was the frank admission that he did not 
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know whether the cable portion of the jib slings passed 
through or underneath the jib section. (JA 56) Of course, 
the cables pass through the two top struts of the jib. 
(JA 91) 


It is significant that in attempting to prepare for this 
case Blake did not talk to, or consult with, anyone who was 
actually engaged in the crane rental business. (JA 56) 
Nor did he make any experiments on the effect of the in- 
creased angle of boom elevation upon the pressures exerted 
by, and against, the clips which are attached to the angle 
irons. (JA 57) 


Blake testified on direct examination that it was not safe 
to operate a crane while a jib section was suspended be- 
neath its boom by means of the cable and clip method be- 
cause (a) the weight of the jib section rests primarily upon 
the hottom set of clips, (b) the weight is not distributed 
evenly over the length of the individual clips, thereby caus- 
ing the lower end of these clips to rise off the angle irons, 


and (c) flexion could occur in the boom. (JA 53) He elab- 
orated upon that opinion as follows: 


“‘Q. Is the jib, under this method, is it tight, flush 
up against the boom, or is there some distance be- 
tween— <A. No, there is some distance between. There 
has to be or they couldn’t use that device. They 
couldn’t fasten it around the jib and hook it over the 
flange. So there has to be several inches of play there, 
and with that upper end of the jib free to move its 
weight down on the bottom flange— 

“Q, One moment, Mr. Blake. I don’t understand 
the upper end free to move. [sic] A. The upper end of 
the jib. 

‘‘Q. Why do you say that? A. Its weight is being 
carried on the bottom, the bottom flange, the bottom 
device there, and it has several inches play at the upper 
end between it and the boom. 

‘“$Q. Does it have the same amount of play on the 
lower end? <A. It does when it is horizontal, when the 
boom, crane boom is horizontal, but when the crane 
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boom goes up, the jib slips down as far as the device 
there would allow it to. 

“Q. Well, what is the shape of—is a jib straight or 
is it tapered? <A. It’s tapered toward the lower end. 

“Q. I see. All right, continue. A. Then when the 
flex occurs, the top of the jib is jerked toward the boom. 
There is a moment there where there is no downward 
pull on the upper fastening. It’s as though that jib 
is weightless for a moment, and therefor the hold 
power of this flange, of this clamp, depending upon 
gravity, is removed, It is free to jump.’’ 


JA 53-54 


Blake’s hypothesis that the elevation of the boom causes 
the weight of the jib section to rest primarily on the bottom 
set of clips is untenable and probably is due to his mis- 
taken belief that the jib was cradled in the jib slings. 
Otherwise the fact that the jib section is tapered toward 
the lower end could have no significance to him. (JA 54, 
quoted supra) Moreover, since the lower cable and 
clip set was identical to the higher set (JA 10, 12-13, 96, 
110) and they both were affixed to the lower angle irons of 
the boom immediately adjacent to and above its cross mem- 
bers, (JA 17-18, 90) there is no possibility that one cable 
and clip set could be subjected to virtually the entire 
weight of the jib. The witness Charles T. Greene recog- 
nized this elementary fact. (JA 19, quoted supra at 17; 
JA 22 


The suggestion that the weight of the jib is not dis- 
tributed evenly over the length of the individual clips, 
thereby causing the lower ends of these clips to rise off the 
angle irons, is similarly implausible. The lower ends of 
the clips could not possibly rise up as theorized by Blake 
since the sheer weight of the jib caused the kicker plates 
on each clip to lock firmly into place on the underside of 
each angle iron. This principle was acknowledged by 
Greene when he testified on cross-examination as follows: 


“*Q. Now, Mr. Greene, if the clip were around the 
boom angle iron as indicated in the picture here, 
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Plaintiff’s Exhibit 2-G, if the boom were raised— 
boomed up as I believe they say—where would the 
weight of the jib be in relation to the clip and the 
boom? A. There would be pressure at this point here 
(indicating). The pressure would be against the 
kicker here and over here, because the tendency is for 
this to pull this way (indicating) because as this goes 
up, the weight would swing down in a perpendicular 
fashion under the boom. 

“*Q. And so, it would be against the kicker plate? 
A. That is right. 

““Q. Now, was there any indication to you that the 
kicker plate on the upper sling had given way under 
that weight? A. There was no indication.’? 


JA 19 


Thus. there is left as a basis for Blake’s opinion that 
the operation of the crane on March 27, 1962, was unsafe, 
only the third element of his grand theory by which he 
hoped to explain how the accident occurred—i.c., that be- 
cause flexion could occur in the boom, the upper end of the 


1.500 pound jib might have been jerked toward the boom, 
thereby releasing pressure on the upper clip and leaving it 
free to jump off the angle iron. (JA 54) But the evidence 
does not indicate that such a flexure occurred. Blake, him- 
self, testified that the “‘fish-pole effect’? only takes place 
when the weight goes off the main boom. His words were 
as follows: 


<Q. Now. if the load that was being lifted was lifted 
only a couple of feet off the ground, if it were some- 
thing that was held at each corner by a man so that 
there were four men steadying it and helping to move 
it, and if it were put down gently those two fect, would 
that diminish the fish-pole effect on the boom? A. No, 
your fish-pole effect comes from when the weight goes 
off it. 

““Q. Yes. A. And not while it’s in the air. When 
it’s in the air, the boom is at a certain position. You 
take the weight off and vou get your fish-pole effect.’’ 


JA 59 
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Consequently, since there was ample evidence that the 
weight of the welder was still borne by the crane at the 
time when the jib fell, (JA 26, 99, 101, 113) a flexure could 
not have caused the upper right hand clip to become de- 
tached. 


3. The clips were affixed properly to the lower 
angle irons of the main boom 

Testimony adduced by the appellee that the clips on both 
jib slings were affixed properly to the lower angle irons of 
the main boom was uncontradicted. Keller testified that 
both before and after the drive from the place where the 
crane remained overnight to the construction site at 12th 
and E Streets, N.W., he checked the attachments to make 
sure that they were riding in proper position (JA 96-97, 
105, 108) His statement is corroborated, in part, by the 
pile driver, James Garrison, who declared that when he 
arrived on the job site at about 6:45 a.m. on the day in 
question, he observed two men working on a crane parked 
in the street adjacent to the construction project. (JA 28) 
But even if Keller’s testimony had not been so corrobo- 
rated, and even if the crane crew had not checked on these 
two occasions to make sure that the jib slings were aligned 
properly, the evidence established that the cable and clip 
devices were self-correcting implements. The shape of the 
clips, the special relationship of the jib to the boom, and 
the sheer weight of the jib section insured that the clips 
would align themselves with the angle irons and that the 
kicker plates would fit snugly against the undersides of 
said angle irons. (JA 17, 19, 89-90) 


4. The operation of appellee’s crane on March 27, 1962, 
was not inherently unsafe 


The operation of appellee’s crane while the jib was sus- 
pended beneath its main boom by the cable and clip method, 
can only be determined in legal effect as a condition, and 
not the cause, of the accident. Even if the ‘‘so-called ex- 


25 


pert opinions’’ introduced into evidence by appellant were 
to be credited, appellant still has not shown that a person 
of ordinary intelligence would have anticipated that injury 
to appellant’s intestate was likely to result. ‘‘A mere pos- 
sibility of the injury is not sufficient, where a reasonable 
man would not consider injury likely to result from the 
act as one of its ordinary and probable results.’’ Cunning- 
ham y. Pratt, 392 P.2d 725, 729 (Okla. 1964) 


B. Appellant Herein Cannot Invoke the Doctrine of 
Res Ispa Loquitur 


1. She has not established the underlying 
facts to invoke this doctrine 


A further claim advanced by appellant on this appeal is 
that the District Court erred in ruling that she had not 
established the underlying facts required to invoke the 
doctrine of res ipsa loquitur. That doctrine has been de- 
fined and explained in the following manner: ‘‘[W]hen 
the cause of an accident is (1) known, (2) in the defend- 
ant’s control, and (3) unlikely to do harm unless the per- 
son in control is negligent, the defendant’s negligence may 
be inferred without additional evidence.’’ Washington 
Loan & Trust Co. v. Hickey, 78 U.S. App. D.C. 59, 137 F.2d 
677 (1943). Recently, this Court had occasion to stress 
that the term ‘‘control’’, as used above, still means ‘‘ex- 
clusive control’’. Biaggi v. Giant Food Shopping Center, 
100 U.S. App. D.C. 338, 244 F.2d 786 (1957) And since this 
rule is always applied with caution, Lazarus v. Eastern Air 
Lines, Inc., 110 U.S. App. D.C. 255, 292 F.2d 748 (1961), 
the person who seeks to take advantage of it must meet by 
competent evidence the conditions precedent to its appli- 
eation. Taylor v. Crane Rental Co., 103 U.S. App. D.C. 13, 
254 F.2d 350 (1958); Brown v. Capital Transit Co., 75 U.S. 
App. D.C. 337, 127 F.2d 329, cert. denied, 317 U.S. 632 
(1942). 
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The trial court specifically found that appellant failed to 
establish at least one of the aforementioned underlying 
facts. The ‘‘Memorandum Opinion’’ recites: ‘‘The Court 
does not accept [plaintiff’s] contention [that res ipsa 
loquitur is applicable to the facts of the present case], be- 
cause of the testimony indicating that the crane was not 
under the exclusive control of the defendant at the time 
of the accident.’? (JA 122) Such testimony will not be 
considered here because it seems more appropriate to 
analyze and evaluate it under the portion of this brief 
dealing with the ‘‘borrowed (loaned) servant’? doctrine, 
(Infra, at 29) However, it should be pointed out that even 
if the ‘‘borrowed servant’’ issue is resolved against appellee, 
that determination is not necessarily dispositive of the 
question presently under consideration, i.c., whether ap- 
pellee had ‘‘exclusive control’? at the time of the accident 
over the instrumentality which caused the harm. With re- 
spect to the former issue the burden of proof is on appellee, 
whereas it is the appellant who—in order to invoke the 


doctrine of res ispa loquitur—must show that appellee had 
‘exclusive control’? over the crane at the crucial time. 


Whether or not the evidence adduced at trial establishes 
that the members of the crane crew were ‘‘borrowed 
servants’’ of Spencer. White & Prentice, Inc., it was suffici- 
ent to demonstrate that the latter firm had a right to exer- 
cise substantial control over the crane and its crew. Under 
these circumstances, and since appellant named as a party 
defendant only one of two possible tortfeasors, res ispa 
loquitur cannot be applied against the named defandant. 
Gerber v. Faber, 54 Cal. App. 2d 674, 129 P.2d 485 (1942) ; 
Corcoran v. Banner Super Market, Inc., 20 A.D. 2d 552, 
245 N.Y.S. 2d 175 (1963); ef. Smith v. Gulf Oil Corp., 239 
N.C. 360, 79 S.E. 2d 880 (1954) ‘‘If causes other than 
negligence of the defendant might have produced the acci- 
dent [in the instant case—even if there was negligence— 
such negligence could well be attributed to Spencer, White 
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& Prentice], the plaintiff is bound to exclude the operation 
of such causes by a fair preponderance of the evidence.’ 
Brown v. Capital Transit Co., supra, 75 U.S. App. D.C. 
at 338, 127 F.2d at 330; see Biaggi v. Giant Food Shopping 
Center, supra. Of course, should this Court agree with 
appellee that the ‘‘borrowed servant’? doctrine is appli- 
cable in this case, then the res ipsa loquitur issue is mooted. 


Moreover, in at least one other respect, appellant did not 
establish the applicability of the doctrine of res tpsa 
loquitur to the facts of this case. For the reasons set forth 
in this brief in connection with appellee’s discussion of the 
issue of assumption of risk, (Infra, at 35) appellant 
has not shown that her intestate exercised due care for his 
own safety. This factor is an additional condition precedent 
to invocation of res ipsa loquitur. Slaughter v. D.C. Tran- 
sit System, Inc., 104 U.S. App. D.C. 275, 261 F.2d 741 
(1958); Orr v. Southern Pac. Co., 226 F.2d 841 (9th Cir. 
1955). 


2. Even where applicable, res ispa loquitur constitutes only an 
inference of negligence and does not compel the trier of 
fact to conclude the existence of liability 


Even if this Court should set aside the determination by 
the trial court that appellant did not establish the under- 
lying facts necessary to invoke the assistance of the doc- 
trine of res ipsa loquitur, it must be remembered that res 
ipsa loquitur is merely an inference, not a presumption. 
Sweeney v. Erving, 228 U.S. 233 (1913); Robertson v. 
Washington Ry. & Elec. Co., 51 App. D.C. 311, 279 Fed. 
180 (1922). The burden is still upon the plaintiff to estab- 
lish his or her ease by a preponderance of the evidence. 
‘Res ipsa loquitur where it applies, does not convert the 
defendant’s general issue into an affirmative defense. When 
nll the evidence is in, the question for the jury is, whether 
the preponderance is with the plaintiff.’’ Sweeney v. Erv- 
ing, supra, 228 U.S. at 240. Thus, in a res ipsa loquitur 
case, there is no compulsion upon the trier of fact to con- 
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clude that which is inferred. ‘‘The inference, even stand- 
ing alone, may be rejected by the trier of fact.’? Martin 
v. United States, 96 U.S. App. D.C. 294, 297, 225 F.2d 945, 
948 (1955). 


3. In any event, the District Court concluded that even with 
the inference of negligence afforded by res ipsa loquitur, 
appellant did not prove her case by a preponderance of 
the evidence 


The ‘‘Memorandum Opinion’? of the District Court 
makes a specific determination that even with the inference 
of negligence afforded by the doctrine of res ipsa loquitur 
added to the evidence adduced in this case, it would not 
be able to conclude that negligence had been established. 
The opinion states as follows: 


“The record does not establish to the Court’s satis- 
faction as the trier of facts what was the cause of the 
accident. There is evidence which permits the Court 
to make several intelligent and logical guesses as to the 
cause of the accident, but each guess in itself is not 
more valid than other guesses predicated upon other 
phases of the over-all testimony. The Court cannot 
found liability upon even a logical sounding guess and 
accordingly the Court concludes that even accepting 
the applicability of the doctrine of res ipsa loquitur 
the evidence does not predominate in favor of the 
plaintiff on the issue of negligence.’’ 


JA 122-123 


Consequently, if it should be held that the trial judge erred 
in ruling the doctrine of res ipsa loquitur inapplicable, the 
error was immaterial. Martin v. United States, supra. 
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II. 


APART FROM THE ISSUE OF NEGLIGENCE, APPELLEE COULD 
NOT BE FOUND LIABLE UNDER THE FACTS OF THIS CASE. 


A. Appellee Is Not Liable Since the Crane Operator and the 
Oiler Were Borrowed Servants of Spencer, White & 
Prentice. Inc. 


Appellee, as defendant below, urged that its employees, 
the crane operator and the oiler, were borrowed servants 
of Spencer, White & Prentice, Inc. the foundation sub- 
contractor. They, with the crane, were furnished to that 
company to assist in the loading and testing of piles—the 
work of such contractor. If the servants were on loan 
to Spencer, White & Prentice, Inc. at the time of the ac- 
cident, any negligence on their part is imputable to the 
contractor whose work they were performing and their 
general employer is not answerable therefor. 


The Court below did not find it necessary to reach this 
defense in its consideration of the ease and there is nothing 
in the opinion concerning it. However, since it constitutes 
a complete defense, if available, as appellee believes it is, 
the basic theory of this defense will be outlined here. Ap- 
pellant has pointed out in her brief (p. 11) that there is 
pending in this Court a very similar case, Ciejek v. Crane 
Service Co., No. 18,416, in which the lower court held that 
a crane operator was the borrowed servant of the general 
contractor. Appellant says that the decision of this Court 
in that case ‘‘may very well control this case as to the 
‘borrowed servant’ question.’? Appellee is inclined to 
agree. 

But antecedent to, and no doubt controlling Ciejek, is a 
line of cases in the Supreme Court and this Court where 
the governing principles are established and elaborated. 
The first case in this line is Standard Oil Co. v. Anderson, 
212 U.S. 215 (1909), where the tests are laid down: 


‘‘Tt sometimes happens that one wishes a certain 
work to be done for his benefit, and neither has per- 
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sons in his employ who can do it nor is willing to take 
such persons into his general service. He may then 
enter into an agreement with another. If that other 
furnishes him with men to do the work, and places 
them under his exclusive control in the performance 
of it, those men become pro hac vice the servants of 
him to whom they are furnished. But, on the other 
hand, one may prefer to enter into an agreement with 
another that that other, for a consideration, shall him- 
self perform the work through servants of his own 
selection, retaining the direction and control of them. 
In the first case, he to whom the workmen are fur. 
nished is responsible for their negligence in the con- 
duet of the work, because the work is his work, and 
they are, for the time, his workmen. In the second 
ease, he who agrees to furnish the completed work 
through servants over whom he retains control is re- 
sponsible for their negligence in the conduct of it, be- 
cause, though it is done for the ultimate benefit of the 
other, it is still, in its doing, his own work. To de- 
termine whether a given case falls within the one class 
or the other we must inquire whose is the work being 
performed,—a question which is usually answered by 
ascertaining who has the power to control and direct 
the servants in the performance of their work. Here 
we must carefully distinguish between authoritative 
direction and control, and mere suggestion as to de- 
tails or the necessary cooperation, where the work 
furnished is part of a larger undertaking.” 


212 U.S. at 221-222. 


This doctrine was later followed in Denton v. Yazoo & MV. 
Ry.. 284 U.S. 305 (1932), and Western Marine Salvage 
Co. v. Ball, 59 App. D.C. 208, 37 F.2d 1004, cert. denied, 281 
U.S. 749 (1930). 


The most recent case in this Court is Poole v. Clagett, 90 
U.S. App. D.C. 412, 196 F.2d 775 (1952), in which the same 
principles were applied but where, under the facts, the 
Court decided that the servant was not borrowed. In fol- 
lowing its earlier decision in Haw v. Inberty Mutual Ins. 
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Co., 86 U.S. App. D.C. 86, 180 F.2d 18 (1950), this Court 
gave as its rationale that; 


‘‘Control over ‘where [its men were] to work on the 
job and when, as well as what job was to be done’ was 
exercised there as well as here by the injured worker’s 
employer.’’ 


90 U.S. App. D.C. at 413, 196 F.2d at 776. 


The opposite is the case here, since the crane crew with 
the crane were on the job to do whatever work they were 
told to do by Spencer, White & Prentice’s foreman. The 
president of appellee corporation explained this when 
called by appellant to testify: 


**(), Now your cranes, when they are rented out, of 
course they are always working under the general in- 
structions of the contractor who rented them out as 
to what work to do: is that correct? A. That’s correct. 

**Q. Now, does the party who rented the crane have 
any authority to tell your crane operator how to oper- 
ate his crane? A. I’m not real clear on that. Do you 
mean as to how, as far as the operation of moving the 
levers, and so forth, or just as far as placing his equip- 
ment or— 

“*Q. Well, for example, does the contractor have 
authority to tell your crane operator or direct him or 
overrule him in the setting up of the crane originally 
for operation? A. Oh, yes. We do—like if it’s again 
where the customer—see, some customers say they have 
got this work to do and others say set your machine 
here and do this or do that, and you try to please the 
customer. 

“‘Q, You mean you are referring to where you do 
the work; is that right? Is that what you mean, where 
the machine should be set up? A. Well, if I could go 
into a little detail, sometimes the operator we put on 
a job and the contractor says he’s got this or that to 
do, and that’s all he will tell you what he’s got to do, 
and the operator uses his discretion where to put his 
machine to where he can be for the best working ad- 
vantage, then other times the customer thinks “they 
have a better idea, and they tell you just the way they 
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want to do it, and of course, getting back to satisfying 
the customer, we will do it his way as long as it is 
within safe reason. 

“<Q, And if your operator feels it is not within safe 
reason, then he won’t do it; is that correct?) A. That 
is correct. 

“<Q. Who is responsible for seeing that the crane is 
in a safe operating condition before it works? A. 
Well, the crew’s on it; they are right there. 

“Q. Now, is it fair to say Mr. Thompson, that your 
crane erew will follow the instructions of the lessee 
of the crane as to what work to do, where to do it, and 
will also follow directional signals from people on the 
outside who can assist in the work? Ts that fair to 
say? A. I believe—In other words, I’m not sure I fol- 
low you. If the machine is on the job, they will follow 


the instructions of the contractor; yes.”’ 


JA 40-41 


Ragnar P. Benson, the foreman for Spencer, White & 
Prentice testified that the purpose of getting the crane in 
was that: ‘*We were loading test piling,’? which meant, 
“We put a lot of weights on it to test the resistance of the 
piling after we had driven it.’’? (JA 35) It was his decision 
and under his orders that the crane was used to move the 
welding machine. He testified: 


“<Q. Now, was the welding machine in the way of 
operations for that testing procedure? A. Yes, sir. 

““Q. And was it your decision that it should be 
moved? A. Yes, we had to move it in order to get the 
crane down in the hole. 

“Q, And was it your decision as to where it should 
be put? <A. Yes, sir. 

“Q, And was it your decision that the way to move 
it was with the aid of a crane? A. Yes, sir. 


* * . 


“Q, And did you assign the men to assist in the 
moving of the— A. Yes, sir. 

“<Q. What did you tell them to do? A. I told them 
to hook on the welding machine and swing it around to 
the side so we could get past with the truck crane. 
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‘*Q. You told them to hook the crane on to the—A. 
To the welder. 

“‘Q. And did you see whether they did that or not? 
A. Yes, sir. 

“‘Q. You saw them do it? A. Yes. 

““Q. Now did you tell the operator of the crane to 
move the welding machine? <A. I don’t recall telling 
him that, but we hooked on to the machine, and I told 
him to pick it up and swing it around. 

“‘Q. You told him to pick it up and swing it around? 
A. That’s right. 


° * ° 


‘‘Q. Mr. Benson, as the Pile Driver Foreman on the 
job, is it customary for you to tell a rented crane and 
operator the work to be done? A. Well, yes, of course. 

“‘Q. And again is it customary for you or the pile 
drivers who are outside on the ground to give direc- 
tional signals to the crane operator? A. Yes, we give 
directional signals.’’ 


JA 35-37 


He saw that the jib was slung beneath the boom and 
knew that it was to remain there during the lifting opera- 
tions (JA 35) but gave no instructions for removing it, 
(JA 36) although Keller, the crane operator, testified that 
Benson ‘‘told us to pick up a welding machine and move 
it on the side ont of the way so that we could back in to 
where he wanted us to set up to make the tests.’’ 
(JA 97) Keller continued: ‘‘I told him that I would 
like to get rid of the jib. He said to move the weld- 
ing machine and as soon as we move the welding 
machine, to take it off because we don’t have much 
room at that time to take it off.  (Jbid.) These 
instructions were verified by Claybourne, his assistant, or 
oiler, who stated that Benson gave the following instruc- 
tions to Keller: 

“(Q. Well, can you tell us what that conversation 
was? A. Well, he said he wanted to move this welder 


out of the way so we could get in on the job. Jim said, 
‘Well, we had better lay this jib off before we do any 
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work.’ He said, ‘Go ahead and get that out of the 
way and then you can come in and get rid of the jib.’ 
“‘Q. Was there any other discussion about what your 
work was to be? A. Yes, they told us we had to put 
some test blocks on test piles on the job. 
“*Q. Did you know what that meant? A. Yes, sir. 
““Q. Now, this piece of equipment that you spoke of 
that was to be moved— A. It was a welder machine. 
“Q. Was it in fact moved after those instructions 
were given? A. Yes, sir.’ 


JA 111-112 


The foreman of the pile drivers gave detailed instruc- 
tions as to the operation of the crane. Keller testified: 


“Q. ... Now, Mr. Keller, when you are operating 
a crane, do you take all of vour orders from the fore- 
man on the job? A. All of the orders come from the 
foreman or else they have a signal] man in the crew 
and if the foreman is not there, you take them from 
the signal man or whoever is in charge of signals. 

“<Q. The foreman tells you what work to do, is that 
correct? A. That is right. 

“<Q, Tells you where to do it? A. Yes. 

“‘Q. Does he determine for you whether a load is 
safe or unsafe to lift? A. Yes. 

“Q, And you follow his instructions? A. If it’s 
safe and looks all right to me, yes. As long as every- 
thing looks safe to me, I do.” 


JA 107-108 


Pile drivers designated by the foreman assisted and di- 
rected the operation of the crane throughout, and one of 
these pile drivers was William Socash (JA 25, 30-31, 33- 
34, 98, 112). 


All of the testimony demonstrates that the work to be 
done by the crane operator and his assistant was entirely 
that of the foundation subcontractor. They were sent to 
the job site to do whatever they were told to do by that 
contractor, not to accomplish a specific job contracted for 
by Addison Crane Company, Inc. They were completely 
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at the disposal of Spencer, White & Prentice, Inc., just as 
if they were part of a gang equipped with picks and shovels 
sent to dig wherever they were told. They were instructed 
what to do, when, where and how to do it. The fact that 
they would not have done anything which they deemed un- 
safe does not change the relationship or lessen the control. 
Any employee, whether loaned or otherwise, quite rightly 
might refuse to follow an order which he considered dan- 
serous to himself or others, without taking him out of the 
category of servant. In the instant case, no order was 
given which the crane crew considered unsafe and they 
were not placed in the position where they had to decide 
whether or not they would obey Benson’s order. But, in 
any event, even if the order to move the welder before 
getting rid of the jib proved to have been dangerous, Keller 
and Claybourne were the servants of the foundation sub- 
contractor, whose work they were performing at the time. 


B. Appellant’s Intestate Assumed the Risk 
of the Injuries He Received 


Appellant urges that the crane as rigged was a danger- 
ous instrumentality and that therefore a very high degree 
of care for the safety of others was called for in its opera- 
tion (Brief, p. 15, et seq.) and there is the suggestion ‘‘that 
perhaps the foreman Benson also should have been aware 
of the inherent danger involved in operating the crane 
under the existing conditions, and perhaps he too was 
negligent in permitting it to so operate on his job.’? ( Brief, 
p. 19) She further urges: ‘‘Indeed, a layman or ordinary 
intelligence should have been able to foresee the inherent 
dangers involved.’’ (Brief, p. 27) 


Tf there is any validity in this contention, appellant has 
argued herself into the position that the decedent must 
have perceived the danger inherent in working beneath the 
erane and therefore assumed the risks involved. It is 
necessary to cite only one recent case among many, since 
it—like the instant case—involved injury to an employee 


36 


of the main contractor by the alleged negligence of em- 
ployees of a subcontractor. In Smith v. John B. Kelly, 
Inc., 107 U.S. App. D.C. 140, 275 F.2d 169 (1960), this Court 
said at page 143: 


“‘Secondly, it is quite clear that the assumption of 
risk doctrine precludes a recovery by plaintiff. While 
that doctrine is sometimes held to apply only to cases 
arising out of the master-and-servant relationship, or 
at least to cases involving a contract relationship, it 
is now quite generally held that the doctrine applies to 
one who deliberately exposes himself to danger. Thus 
the general law is stated in Le Vonas v. Acme Paper 
Board Co., 1944, 184 Md. 16, 23, 40 A.2d 43, 46: 


‘When a person undertakes work which exposes him 
to obvious dangers which he knew or had the oppor- 
tunity to know, he must be considered as having as- 
sumed such risks, and he cannot recover for any 
injuries resulting therefrom.’ ’’ 


Appellant can’t have it both ways. If the danger was 


apparent, appellant’s decedent assumes the risk; if it was 
not readily apparent there was no negligence on the part 
of the crane crew in not perceiving it. 


Iv. 


APPELLANT HAS NOT PROVED ACTUAL DAMAGES UNDER 
EITHER THE WRONGFUL DEATH ACT OR THE SURVIVAL 
ACT. 


A. Appellant Failed to Demonstrate By a Preponderance of 
the Evidence That as Decedent’s Alleged Sole Dependent 
She Lost Any Pecuniary Support By Reason of His Death 


1. Neither at the time of his death, nor for some considerable 


time prior thereto, was decedent giving any support to 
appellant 


Ordinarily, a claim for loss of support is the major 
element of damages in a suit brought on behalf of a widow 
under the Wrongful Death Act, D.C. Code § 16-1201, 
et seq., (Quoted in Appellants Brief, p. 4) for the 
alleged negligent death of her husband. But in order 
to substantiate such a claim, the widow must demon- 
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strate by a preponderance of the evidence the amount of 
support which she actually received and the extent to which 
it was likely to continue during the balance of decedent’s 
expected lifetime. O’Connor v. United States, 269 F.2d 
578 (2nd Cir. 1959) (applying Oklahoma law); Orona v. 
Isbrandtsen Co., 204 F. Supp. 777 (S.D.N.Y. 1962), aff’d, 
313 F.2d 241 (2nd Cir. 1963) ; cf. Tate v. Nelson, 71 F. Supp. 
465 (D.D.C. 1947) The resolution of the issue of damages 
is made on the basis of the facts and circumstances exist- 
ing on the date of the decedent’s death. United States 
Elec. Lighting Co. v. Sullivan, 22 App. D.C. 115 (1903); 
Coleman v. Moore, 108 F. Supp. 425 (D.D.C. 1952). Evi- 
dence that the spouses were separated is both material and 
relevant in measuring damages. Orona v. Isbrandtsen Co., 
313 F.2d 241 (2nd Cir. 1963); McGlothan v. Pennsylvania 
R.R., 170 F.2d 121 (3rd Cir. 1948). 


The testimony presented at the trial of this case shows 
that appellant had been estranged from her spouse, the 


decedent herein, for more than two years next preceding 
his death and had no communication with him during that 
entire period of time except for an accidental, curt meeting 
on the street some sixteen months before he died. (JA 76) 
He did not send her any money during this time and she 
made no demand upon him for separate maintenance. 
(Ibid.) Appellant’s only basis for claiming that she was 
being supported by the decedent at the time of his death 
is the fact that when they separated she was in possession 
of a passbook to a certain savings account at Columbia 
Federal Savings & Loan Association which then was car- 
ried on the records of that institution in their names as 
joint tenants. (JA 63) For the purpose of showing, 
among other things, that the decedent probably did not 
realize at the time of the separation that appellant pos- 
sessed the passbook to an account in their joint names, 
counsel for appellee extensively cross-examined appellant 
concerning that particular account, and also her manipula- 
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tion of various other accounts which she had opened and 
closed between March, 1954, and the date of her intestate’s 
death. 


From her testimony it only can be concluded that appel- 
lant did not carry her burden of showing that decedent in- 
tended that she should have the proceeds of the ‘‘joint 
account’’ for her separate maintenance. Not only did ap- 
pellant testify in a manner which the trier of fact found 
to be unconvincing and devious, (JA 125-126) but she also 
made certain admissions which cast grave doubt upon her 
claim of support. Among the facts which can be gleaned 
from appellant’s testimony are the following: (a) rather 
than simply maintaining one or two savings accounts dur- 
ing the marriage, appellant actually established a complex 
of eight separate accounts which she manipulated as she, 
alone, saw fit: (JA 65-70, 78-79, 81-82) (b) in July, 1957, 
she converted one ‘‘joint account’’ into a new, and com- 
pletely separate, account in the joint names of herself and 
her husband; (JA 66) (c) the passbook to this latter ac- 
count often was kept at the savings and loan association 
rather than at the Socashes’ apartment; (JA 63, 78) and 
(d) the savings account listed in the joint names of appel- 
lant and the decedent at the time of their separation was 
transferred to an account in appellant’s sole name within 
three weeks thereafter. (JA 66-67) On the basis of these 
admissions by appellant, it is equally possible to speculate 
that William Socash either did not know about the July, 
1957, ‘‘joint account’’ or else did not realize that at the 
time of separation his wife held the passbook to the ac- 
count and could exercise complete control over it, as to 
theorize that he desired his wife to use the proceeds of the 
account for her own support. 


Of course, appellant did testify that as her husband was 
leaving her he said ‘‘There’s money in the bank, live off 
of it.”” (JA 76) Not only do the circumstances of this 
case suggest, however, that such a remark was most un- 
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likely, but it must be recalled that at her deposition appel- 
lant testified that the subject of money was not raised at 
the time of the estrangement. (JA 75-76) Appellant’s 
credibility is further affected by her denial that she put 
money into her ‘‘personal accounts’’ (JA 68, 69) when, in 
fact, she did, (JA 79) and by her declaration that she re- 
quired $1,715.00 for ‘‘support’’ during the separation, (JA 
64) whereas actually the total decline in her various ac- 
counts was only $1,304.00. (JA 79) She did not even 
advise her attorney about the existence of the ‘‘personal 
accounts’’ prior to trial. (JA 82) 


The District Court’s finding that appellant did not estab- 
lish that the accidental death of her husband represented 
a peeuniary loss to her (JA 126-127) has solid support in 
the record. In fact, by reason of the pension and other 
benefits to which appellant has become entitled by reason 
of decedent’s death, (JA 80-81) she is financially better off 
now than she was while he lived. 


2. Appellant was not the exclusive real party in interest as 
to hospital and funeral expenses because the workmen's 
compensation carrier for decedent’s employer had become 
at least partially subrogated to those claims 


Appellant testified that her decedent’s hospital and 
funeral expenses were paid, in whole or in part, by the 
workmen’s compensation carrier for Spencer, White & 
Prentice, Inc., decedent’s employer. (JA 80-81) The com- 
pensation carrier, therefore, was a real party in interest 
and appellee’s pretrial motion to compel its joinder should 
have been granted. See Fed. R. Civ. P. 17(a); United 
States v. Aetna Cas. & Surety Co., 338 U.S. 366 (1949); 3 
Moore, Federal Practice, § 17.09, p. 1343-1348 (2nd ed. 
1963). But even without such joinder, it is clear that ap- 
pellant would not be entitled to retain any recovery that 
might be awarded for these hospital and funeral expenses 
because most, if not all, of the recovery would be impressed 
with a trust for the benefit of the insurer who actually paid 
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the expenses. 3 Moore, Federal Practice, § 17.09, p. 1348 
(2nd ed. 1963). Consequently, in the event that liability 
on the part of appellee could be ascertained, appellant’s 
statutory right to claim reimbursement for these expenses 
is illusory rather than real. 


B. Appellant Is Not Entitled to Any Recovery on Behalf of 
Decedent's Estate Under the Survival Act Since the Only 
Element of Damages Alleged was Loss of Future Earnings 
and the Evidence Demonstrated That Decedent’s Living 
Expenses Exceeded His Earnings 

The second aspect of the civil action brought by appel- 
lant, as administratrix, for the benefit of decedent’s estate, 
is the claim for relief under the local Survival Act. That 
statute provides that any right of action which may have 
acerned in favor of the decedent herein shall survive in 
favor of his legal representative, but in tort actions the 
said right of action is ‘‘limited to damages for physical 
injury except for pain and suffering resulting therefrom.’’ 

D.C. Code § 12-101 (1961 ed.) (Quoted in Appellant’s Brief, 

p- 4) However, the only element of damages claimed by 

appellant in her survival action is the loss to decedent’s 

estate of prospective economic benefit based upon his an- 

ticipated future earnings. (Appellant’s Brief, 1. 9-11) 


While appellant did introduce at trial some evidence 
tending to show decedent’s probable future earnings, she 
failed to present any testimony to demonstrate that such 
alleged future earnings would exceed the projected cost to 
decedent of maintaining himself for the balance of his com- 
puted life expectancy. Indeed, the evidence at trial estab- 
lished conclusively that there would be no such excess of 
earnings over expenses. Even though William Socash had 
been employed during 1960 and 1961, appellant—as ad- 
ministratrix of his estate—was unable to find any assets 
belonging to him at the time of his death despite her efforts 
to discover same. (JA 76-77) She did ascertain, however, 
that he died leaving debts which had accrued after 
their separation in excess of $750.00. JA 77-78) 
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No explanation of decedent’s bankruptcy was offered, nor 
was there any attempt to show that his insolvency was 
caused by any unusual, catastrophic expenses which were 
unlikely to occur again. As appellant, herself, admits, at 
page 9 of her brief, ‘‘[D]ecedent apparently customarily 
spent everything he earned... .’’ 


There is no decision in the District of Columbia concern- 
ing the deduction of a decedent’s projected future living 
and other expenses from the computation of anticipated 
future gross earnings, but there is ample and persuasive 
authority in other jurisdictions holding that the estimated 
cost to decedent of maintaining himself must be considered 
in determining the amount of recovery, if any. In Murray 
v. Philadelphia Transp. Co., 359 Pa. 69, 58 A.2d 323 (1948) 
the court declared: 


“‘So, too, when the suit is for the benefit of the estate 
of the person under the [Survival] Act of 1937, the 
personal representative should not be permitted to re- 
cover all that the deceased might have earned had he 
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lived. He does not maintain himself. If he had lived, 
his earnings would have been diminished by his living 
expenses during the period of the expectancy. Cer- 
tainly it would be giving more than compensation if 
his administrator now recovered a verdict which in- 
cluded living expenses never incurred and which could 
never have been properly enjoyed by him... . 


“Tn cases under the Survival Act of 1937, supra, the 
jury should be directed to ascertain what the earnings 
of the deceased person would have been during the 
period of his life expectancy and to deduct from them 
the probable cost of his maintenance as shown by the 
evidence and to reduce the amount to its present 
worth.’’ 


58 A.2d at 325 (footnotes omitted) 
Similarly, the Supreme Court of Hawaii recently had oc- 
casion to hold as follows: 


‘‘All that is necessary is to recognize ... that when 
the injured person dies instead of being disabled his 
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death eliminates the cost of his maintenance . . . with 
the result that it is only with respect to what we will 
call the excess earnings that a right to compensation 
remains, and it is only with respect to this that a 
right survives in favor of the personal representative. 
By virtue of this rule the same damages with respect 
to loss of earnings are recoverable though the victim 
dies, as would have been recoverable had he lived in a 
totally incapacitated condition, except as the computa- 
tion of damages is affected by death from a factual 
viewpoint.”’ 


Rohlfing v. Moses Akiona, Ltd., 45 Haw. 373, 369 P. 2d 96, 
104 (1961). To the same effect are Floyd v. Fruit Indus., 
Inc.. 144 Conn. 659, 136 A.2d 918 (1957); Kwiatkowski v. 
Shellhorn & Hill, Inc., —— Del. Sup. ——, 201 A. 2d 455 
(1964); Pitman v. Merriman, 80 N.H. 295, 117 Atl. 18 
(1922); ef. O’Connor v. United States, supra; Meehan 
v. Central R.R., 181 F. Supp. 594 (S.D.N.Y. 1960); 
Cardamon v. Iowa Lutheran Hospital, Ta. ,128 N.W. 
2d 226 (1964): see McCormick, Damages, § 96 (1935 ed.) ; 
16 Am. Jur., Death, § 195 (1938 ed.) Certain jurisdictions 
also permit the deduction of estimated income taxes from 
an award in a survival action for the loss of future earn- 
ings. Floyd v. Fruit Indus., Inc., supra; Magnolia Petrol- 
eum Co. v. Sutton, 208 Okla. 488, 257 P. 2d 307 (1953) ; 
British Transp. Comm. v. Gourley, [1956] A.C. 185, [1956] 
2 Week L.R. 41, [1955] 3 All Eng. 796 (H.L.). 


After once having admitted that there is ‘‘a dearth of 
law’? in this jurisdiction concerning the subtraction of 
projected maintenance expenses from anticipated future 
earnings, (Appellant’s Brief, p. 9) appellant then contra- 
dicts herself by claiming that Hudson v. Lazarus, 95 U.S. 
App. D.C. 16, 217 F.2d 344 (1954), ‘‘clearly holds that the 
recovery should be [based upon] the prospective future 
eross earnings of the decedent... .’’ (Appellant’s Brief, 
p. 10) The cause of appellant’s confusion is the fact that 
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the language upon which she relies’ is merely an abstract, 
short-hand statement of the law made in the context of an 
appeal that did not raise the issue whether the decedent’s 
estimated living expenses should be deducted from an 
award based on lost future earnings. 


In this regard, even if it had been proper interpretive 
material, appellant’s reference to a letter written by the 
then Chief Judge of this Court to Professor Leroy S. 
Merrifield, who filed an amicus curiae brief in Hudson v. 
Lazarus, supra, (Brief, p. 10-11) is of no significance. That 
letter read, in part: ‘‘I trust the fact that our final views 
differed in important respect from yours will not lead you 
to discount cither our appreciation of your work or its 
value to us.’? A comparison of the Court’s opinion and 
the amicus curiae brief reveals that—whether or not the 
Court disagreed with Professor Merrifield on the deducti- 
bility of estimated future living expenses from a recovery 
for lost future earnings—it did expressly reject his views 
which would (a) deny recovery by a decedent’s estate for 
the value of medical services paid for by another person, 
(b) preclude recovery under the Survival Act for physical 
disability apart from pain and suffering, and (c) not allow 
recovery under the Survival Act by decedent’s personal 
representative for all elements of damages, not expressly 
excluded by the statute, which decedent could have urged 
had he lived. Therefore, the letter addressed to Professor 
Merrifield sheds no light on the issue presently under dis- 
cussion. 


“In general the law seeks to award compensation, and 
no more, for personal injuries negligently inflicted.’’ 
Hudson v. Lazarus, supra, 95 U.S. App. D.C. at 18, 217 


1‘¢The court limited appellant’s verdict against Lazarus to the ‘pecuniary 
loss’ Garland Hudson suffered in his lifetime. In our opinion damages 
should have included in addition .. . (3) his probable future earnings during 
his life expectancy, discounted to present worth.’’ 95 U.S. App. D.C. at 
18, 217 F.2d at 346 (Footnote Omitted). 
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F.2d at 346. The facts of this case demonstrate the in- 
justice of the gross earnings rule which appellant espouses. 
If this Court were to apply that rule to this case—in the 
event it first held that there was liability on the part of 
appellee—decedent’s estate would be more than compen- 
sated for his injuries and decedent’s next of kin would 
receive a bounty which they would never have taken had 
decedent lived out his computed life expectancy. For this 
reason, and on the basis of the well considered opinions 
of the Pennsylvania and Hawaii Supreme Courts, quoted 
supra—whether or not liability on the part of the appellee 
is held to exist—it is clear that appellant has not estab- 
lished a right to a recovery under the District of Columbia 
Survival Act. 


CONCLUSION 


For the reasons above stated, appellee is not liable to 
appellant for negligence and the judgment of the District 


Court should be affirmed. But even if liability had been 
established, appellant would be entitled to receive for the 
benefit of decedent’s estate only that portion of decedent’s 
hospital and funeral expenses which actually were paid by 
the estate. 


Respectfully submitted, 


DanieL W. O’DonocHvE 
Ross O’DonocHUE 
Grorce A. FisHER 
520 Union Trust Building 
Washington 5, D. C. 
Attorneys for Appellee 
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APPELLANT'S REPLY BRIEF 


Appellee, in Section IV(A)(2) of its argument, contends that, since 


decedent's hospital and funeral expenses were paid in whole or in part 
by his employer's workmen's compensation carrier, appellant was not 
the real party in interest, and that appellee's motion to join the compen- 
sation carrier (made orally as part of its opening statement at the trial) 
should have been granted. Appellee was apparently not serious enough 
about this contention to cause to be printed in the joint appendix the por- 
tion of the record reflecting such motion. Appellant will nevertheless 
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address a short section of its reply brief to this point. 


Admitting, for the purpose of argument, that the workmen's com- 
pensation carrier would have some class of interest in part of the 
proceeds recovered by appellant on account of decedent's medical and 
funeral expenses, such interest might at best qualify the carrier as a 
"necessary" or proper party herein, Rule 19, Federal Rules of Civil 
Procedure. Under no circumstances could the carrier be considered as 
an "indispensable party,” i.e., one whose presence is required to afford 
complete relief between those already parties (as it would be if its 
claim conflicted with that of appellant instead of arising out of it), 

2 Barron and Holtzoff 58. The defense that appellee now raises, and 
first raised in its opening statement at trial, is therefore essentially a 
defense based on failure to join a necessary or proper party. As such, 
it could only have properly been raised by motion prior to answer, or by 
answer. Having not thus been raised, it was waived, Rule 12(b), (h), 
Federal Rules of Civil Procedure. Appellee may not, throughout the 
entire pleading stage, sit on its theory that an additional party ought to 
be before the Court, and then defeat the litigation by suddenly springing 
its contention at trial (except where the missing party is indispensable). 


If, in fact, what appellee really now seeks to say is simply that 
appellant suffered no loss because of reimbursement by the workmen's 
compensation carrier, it has certainly beclouded the nature of its 
position by reference to the "real party in interest" rule. However, 
even this contention is without support, for Hudson v. Lazarus (supra in 
appellant's brief) holds that the wrongdoer may not benefit by the fact 
that the injured party recovers from a collateral source unconnected 
with the wrongdoer. Further, the wrongful death statute itself (cited in 


appellant's brief) provides specifically for recovery of burial expenses 


and expenses of last illness, without reference to whether or not these 
may be covered by insurance of any kind, and significantly, in a section 
separate and apart from the general damage (or pecuniary loss) section 
of the Act, 
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There exist several other reasons why appellee's "real party in 
interest" argument is devoid of merit, but appellant does not feel it 
necessary to belabor the point in a brief that, hopefully, will be short. 


Appellant has previously mentioned the existence of the "bor- 
rowed servant" defense, but has attempted to simplify the issues herein 
involved by not dwelling on it, since it apparently will be. decided in the 
Ciejek case, now pending in this Court, prior to argument of the instant 
case. Appellee has nevertheless devoted a substantial portion of its 
brief to this issue, and it apparently is necessary for appellant to make 
some answer thereto. : 


Initially, appellant would urge the Court to read the entire testi- 
mony in the joint appendix whenever cited by appellee, rather than 
merely the excerpts printed in the body of appellee's argument (particu- 
larly J.A.108). A fair reading of the evidence shows the existence of a 
typical rented crane with crew situation, i.e., the crane and crew will do 
the work that the lessee indicates, and will follow signals and/or direc- 
tions from cooperating workers. However, it is abundantly clear that at 
all times the crane operator has complete and sole responsibility for 
the safe operating condition of his crane, and has the sole control over 
the details of the manner of operation of his machine. 


A lengthy brief on this entire question was filed by appellant at the 
trial hereon, and it is not appellant's intention to now print same in its 
entirety. In the interests of brevity and hoping the issue will have been 
decided prior to argument hereon, appellant merely wishes to summarize 
the conclusions drawn from a review of all the cases bearing thereon. 

In order to hold an employer responsible for the acts of the operator of 
a leased machine, it appears that the sive qua non of responsibility is 

the right to direct the various details concerning the manner of operation 
of the machine. The Courts, in determining the locus of control so as to 
fix responsibility under the respondeat superior doctrine for the acts of 


an operator furnished with a leased machine, will rarely if ever hold the 
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lessee responsible when the lessor was in the business of leasing 
machines with operators, for profit, and at the time of the alleged negli- 


gence the operator was engaged in the very task for which he had been 


hired and leased out by the lessor. This tendency becomes stronger as 
the machine involved becomes costlier and more specialized, the 
rationale being that it is inconceivable that the owner of a costly machine 
which can only be operated by a skilled specialist would allow the 

power to direct the details of the manner of operation of such machine 

to pass to a lessee who may be totally unqualified and unfamiliar with 


such machine. 


This appears to be true even where the operator of the machine 
was following the signals of a lookout or signal-giver in the employ of 
the lessee, inasmuch as this type of signalling is merely an instance 
of cooperation rather than giving of directions and instructions to a sub- 
ordinate. However, if we assume a view most charitable to the owner of 
the machine, and concede that in following a signal given by lessee's 
lookout the operator may abdicate all his responsibility and judgment, 
then responsibility may shift to the borrowing employer if the mischief 
occurs as a direct consequence of such a negligent signal. On the other 
hand, where the cause of the mischief is alleged to be the unsafe condi- 
tion of the equipment being operated, or anything else that is normally 
more familiar to the operator, because of his specialized knowledge and 
position, than to the borrowing employer, there is no justification what- 
soever to absolve the equipment operator from responsibility for a 
dereliction of duty, and fasten the responsibility on a borrowing employer, 
who certainly did not have as good an opportunity as the operator to be 
aware of the breach, or quite likely, had no opportunity whatsoever to be 
aware of it. See annotation at 17 ALR 2nd 1388; Standard Oil Company 
v. Anderson, 212 U.S. 215, 53 L.Ed. 480, 29 S.Ct. 252, Penna. Smelting 
and Refining Co. v. Duffin, 363 Pa. 564, 70 A.2nd 270, Southern Cement 
Co. v. Patterson, 122 S.2nd 386 (Ala), Prickett v. Hawkeye Security 
Insurance Co., 282 F.2d 294 (10th Circ., Kan.), Fisher Equipment Co. v. 
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West, 365 S.W. 2nd 319 (Ky), Chartier v. Winslow Crane Service Co., 
350 P 2nd 1044 (Colo.), Halliburton Oil Well Cementing Co. v. Paulk, 

180 F.2nd 79 (5th Cir., Tex.), Driscoll v. Torole, 181 Mass. 416, 63 N.E. 
922 (Justice Holmes) George A. Fuller Co. v. McCloskey, 35 App. D.C. 
595, affirmed 33 S.Ct. 471, 228 U.S. 194, Western Marine & Salvage Co. 
v. Ball, 59 App. D.C. 208, 37 F.2d 1004, Haw v. Liberty Mutual Insurance 
Co., 86 App. D.C. 86, 180 F.2d 18, Poole v. Clagett, 90 U. S. App. D.C. 
412, 196 F.2d 775. 


Inasmuch as a reply brief has been deemed necessary by appellant 
in connection with the issues hereinabove raised, appellant also feels it 
to be appropriate in such a brief to point out that, in her’ previously filed 
brief, she has scrupulously attempted to depict the facts involved in an 
objective manner, pointing out those instances where a conflict of testi- 
mony existed, so that this Court might restrict its considerations to 
legal questions, as far as possible. Appellee has, however, in its counter- 
statement of the case and its argument, set forth in innumerable instances 
only its version of the evidence offered, thereby making the following 
comments necessary, lest this Court accept the picture drawn by appellee 
as completely accurate. 


Appellee states that the crane crew told Benson (the foreman) that 
they wanted to lay the jib down before operating, and that Benson's 
recollection of the conversation was hazy and unclear. The fact is that 
Benson's recollection was not hazy at all on this matter. Before the 
crane crew ever testified, Benson was asked on direct and cross exam- 
ination (J.A.35, 37) about such a conversation, and he responded clearly 
and definitely that there had been none. 


Appellee's factual representation that Claybourne (the crane oiler) 


was assisting the pile drivers in the steadying of the load, that the load 
had not yet touched the ground when the accident occurred, that the load 
was stopped in the air just prior to the accident in order to move some 
timbers on the ground, that adequate warnings were shouted in sufficient 
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time for everyone to run to safety, but that decedent instead chose to 
stand underneath and gaze at the falling jib for a considerable length of 
time, then finally tripped and fell when he decided to run, are all con- 
trary to the bulk of the testimony, and are supported only by the testimony 
of the obviously not disinterested crane crew (and in one case not even 
by that). All other eye witnesses clearly stated that only four pile drivers 
were steadying the load (J.A. 24, 29, 30, 33), and that at least one wheel, 
if not more, of the load had already touched the ground when the accident 
occurred (J.A. 26, 29, 34) [even the crane crew admitted this (J.A. 99, 
113)]. They made no mention of a temporary interruption to move tim- 
bers, and were all very emphatic as to the lack of warning and oppor- 
tunity to escape (J.A. 25, 27, 29, 31, 32, 34). In fact, crane operator 
Keller's story about the decedent tripping and falling was a brand new 
one, inconsistent with his deposition taken earlier in the proceedings 
(J.A. 102-104), and his entire version of how the decedent and the other 
injured man stood beneath the threatening jib for 60 seconds after 
warnings were shouted was so patently unbelievable as to cast doubt upon 
his entire testimony. In any event, the Trial Court paid it no heed, 
finding that the "testimony does not establish any act of contributory 
negligence in this regard upon the part of William Socash." (J.A. 123) 


Before proceeding further in this direction, appellant reiterates 
that there is no dispute as to the material facts, and even if this Court 


were to accept appellee's version of the matters cited hereinabove and 


hereinbelow (other than the one described as patently unbelievable), the 
result under the law would still be as appellant urges. However, it does 
seem desirable for appellant to point out these discrepancies because of 


their possible cumulative effect. 


The Trial Court referred to appellant as a woman of limited educa- 
tion, whose answers were ambiguous or of dubious meaning (J.A. 125, 
126). Appellee found it useful to characterize her as "devious," and her 
transfer of her husband's joint savings account to her sole name after 
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he left and to her son's benefit after her husband's death as a "complex 


scheme of manipulations," and a "chain or progression." Although the 
only tangible evidence offered thereon at the trial (Exhibits 12, 18, and 
14) showed savings withdrawals by appellant of $1715 from the time her 
husband left until his death, and appellant testified accordingly, appellee 
intimates she is a liar. As a basis for such a charge, appellee points to 
its lengthy cross examination of a woman with a sixth- grade education 
testifying solely from memory, as to a balance or balances in another 
account (without ever offering any passbook or statement into evidence), 
and concluding that this testimony firmly established total withdrawals 
as $1304 rather than $1715. 


Appellee discounts witness Blake's testimony because of his "mis- 
taken belief that the jib was cradled in the jib slings," but neglects to 
point out that while its own "expert" Kaufman, describing the manner in 
which his own company used the jib slings, stated that the cable went 
only under the top members of the jib, and not beneath the whole jib 
(J.A. 91), appellee's crane operator, testifying as to what actually hap- 
pened, stated that the cable went underneath the jib (J.A. 106). If in fact 
Mr. Blake was in error, no wonder! However, again appellant contends 
that if such was the case, it was immaterial. If anything, such a mis- 
conception was of benefit to appellee, because Mr. Blake in so testifying 
would have believed that there was less cable slack and freedom for 
independent movement of the jib when the cable was underneath it than 
there necessarily would have been if the cable merely went beneath the 
upper members. The gist of Blake's testimony was that the flexion of a 
boom plus the free swinging action of the jib due to slack or play in the 
hanger cables tended to create clip movement that would override any 
usefulness of the "kicker plates" and allow a clip to become unseated, 
most particularly when the boom is up at a high angle and the holding 
action of the clips is least effective (J.A. 51-54). Any misunderstanding 
(if indeed there was one) that created an impression of less slack or play 
in the cable necessarily redounded to the benefit of appellee. 
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Appellee summarily characterizes appellant's evidence on custom 
and usage as "ineffectual," completely ignoring the testimony of D. C. 
Industrial Safety Officer Greene, who visited many construction jobs in 
the District of Columbia (J.A. 16) and had never seen the cable and clip 
jib hanger used during lifting operations, although he had heard of it 
being done. Again, as before, extensive discussion of the matter is un- 
necessary, for appellant has readily admitted that some contractors so 
operated—and others did not. It was an accepted practice by some, 
though not the accepted practice by all. 


Appellant vigorously attacks Mr. Greene's knowledge of physics, 
because Greene stated that it was a possibility that a clip had not been 


properly seated on the boom angle (albeit a slim possibility). Yet it is 


appellee's position, as reflected in the testimony of its crane operator 
(J.A. 109), that if a clip were properly seated on the boom angle, under 
no circumstances could it come off. Ergo, it must zot have been properly 
seated. The fact is that, since there was no material failure or breakage 
involved, either the clip was improperly seated to begin with, or, having 
been properly seated, it became disengaged during operations. Since the 
accident did happen, there are no other possibilities. Rather than indi- 
cating lack of qualifications, Mr. Greene's testimony showed conserva- 
tism, restraint, and a reluctance to guess which of the two alternatives 
had actually occurred. 


In response to appellee's contention as to the applicability of ves 
ipsa loquituy, appellant desires only to point out that zo one else exer- 
cised any control over the crane crew as to its responsibility for the safe 
operating condition of the crane prior to operation (J.A. 41, 108). 


Appellee’s tortuous conclusion is that if its operation was in fact 
inherently unsafe, and if the danger should have been apparent to itself, 
then it should also have been apparent to the decedent. Ergo, decedent 
assumed the risk. Such a conclusion completely ignores the fact that not 
a single pile driver who testified was aware of the manner in which the 
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jib was fastened to the boom—showing a total lack of knowledge of the 
manner of suspension, much less an appreciation of the danger involved. 
As might be expected, these men had no reason to think that the machine 
that entered upon their job was not in safe condition to operate (J.A. 33). 
The key question raised by the evidence is not whether any worker on 
the job site should have known that the jib was suspended in an unsafe 
manner, but whether an experienced crane contractor (or operator) of 


ordinary intelligence should so have known. 


Appellee, throughout its brief, attempts to convince this Honorable 
Court that the Trial Court was not satisfied with the credibility of appel- 
lant's witnesses. Yet, it is significant that the Trial Court felt that a 
prima facie case had been made by appellant, and overruled appellee's 
motion for judgment at the end of appellant's case. Thereafter, appellee's 
evidence did not tend to detract from the credibility of appellant's evi- 
dence as to the material factual happenings, but instead was aimed 
exclusively at establishing appellee's practice as an accepted trade cus- 
tom. The Trial Court's memorandum opinion makes it clear that its 
decision was based in large measure on the challenged practice being a 
widely accepted one, and not on any lack of credibility of appellant's 
witnesses (J.A. 121). It is respectfully submitted that, regardless of 
custom, the uncontradicted evidence shows that the appellee's action was 
a dangerous one when measured by a properly formulated standard of 
care, and that any experienced crane contractor of ordinary intelligence 
should have appreciated the risk. 


Respectfully submitted, 


ALLEN A. SPERLING, 


1430 K Street, N.W. 
Washington, D.C. 


Attorney for Appellant 


